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ABSTRACT

This thesis adopts an interdisciplinary approach. It examines the development
of marine and coastal policy in Indonesia and explores how well Indonesia is governing
its marine and coastal space and resources and with what effects and consequences. This
thesis uses a policy analysis framework, with legislative and institutional activity as the
basic unit of analysis. Three factors are identified as having been the major influences
on the evolution of marine and coastal policy in Indonesia. These are international law,
marine science and “state of the art” marine and coastal management. The role of these
factors in the management of the coastal zone, living and non-living marine resources,
marine science and technology, the marine environment and relevant international
relations are analysed and discussed in the Indonesian case.
This thesis concludes that Indonesia’s major challenges in terms of sustainable
marine and coastal development are (a) to establish an appropriate management regime,
and (b) to formulate and implement a combination of measures in order to attain the
objectives of sustainable development. The basic problem is the fact that currently,
Indonesia is not a “marine oriented” nation. Therefore, marine and coastal affairs are
not at the top of the public policy agenda. Principles of international instruments have
influenced the establishment of marine and coastal policy and management in
Indonesia. However, in the implementation of sound management practices, Indonesia
faces many challenges. The distinctive characteristics of Indonesia as an archipelagic
nation underpin the basic philosophy of marine and coastal policy and management.
With the increasing priority of marine and coastal policy in national development,
science and environmental aspects have been able to play a greater role in policy
development.

ii

A number of lessons can be taken from the Australian experience that may have
some relevance to how Indonesia meets the challenges of implementing its new marine
and coastal policy. For example, Indonesia needs to follow the lead of Australia,
establishing national principles, goals and objectives for the sustainable of Indonesia’s
marine and coastal resources and the conservation, protection and restoration of the
marine and coastal environment.

The solution for major marine and coastal

management problems between federal and states, such as Offshore Constitutional
Settlement (OCS) and Intergovernmental Agreement on the Environment (IGAE), offer
an attractive alternative for the implementation of regional autonomy in Indonesia.
Also, there is a need for multi-stakeholder involvement throughout the policy
development process.
In readiness for the 21st Century, the Guidelines of State Policy (GBHN) 1999
stated a shift of paradigm from ‘terrestrial oriented’ towards ‘marine oriented’
development. Indonesia started to give more priority to marine and coastal development
and now faces the challenges posed by the transition from issue analysis and planning to
the implementation of policies. One way or the other, it is reasonable to conclude that
new forces and new needs are likely to bring change and improvement to marine and
coastal governance in Indonesia over the next decade or so.
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Chapter One
INTRODUCTION
1.1

Background
Growing national interest in the ocean, the evolution of international law, and

both the awareness of threats to marine integrity and opportunities to utilize marine and
coastal resources provide the impetus for Government of Indonesia (GOI) to explore a
more coherent system of governance to guide activities in its marine and coastal areas.
This thesis examines the development of marine and coastal policy in Indonesia,
beginning with its emergence onto political agendas in 1950s, through to its current
status as one of priority for policy development. 1 The intent of this thesis is to provide
an examination of how well Indonesia is governing its marine and coastal space and
resources and with what effects and consequences.
To do so, the thesis adopts a policy analysis framework, with legislative and
institutional activity as the basic unit of analysis.

Three factors: the evolution of

international law and its influence, the role of science, and ‘state of the art’ of marine
and coastal resource, are identified that have influenced the evolution of marine and
coastal policy in Indonesia. As no broadly accepted theoretical foundation for marine
and coastal policy exists, 2 these factors were derived from an examination of the field of
public policy, environmental policy theory, and marine and coastal management
1

2

Due to rapid changes in Indonesian policies this thesis limits the time frame for analysis until June,
2002.
Numerous theoretical and empirical studies were produced to deal with this subject during the last
three decades. The research topics that have been considered by these numerous scholarly works on
marine and coastal policy and management range from the evolution of such policies and
management internationally and nationally (Friedheim and Bowen, 1979; Gamble, 1977; Juda, 1979;
Sorensen, 1997), the processes by which they were formulated (Kenchington, 1990; Underdahl,
1980; Vallega, 1992, 1993), the way in which conflicts and inconsistencies were handled (Miles,
1989, 1993) and application of such policies to specific marine and coastal areas (Cicin-sain and
Knecht, 1998; Fabbri, 1992). However, the theory of modern marine and coastal policy and
management could be characterized as the development of a number of key ideas based on practical
issues which have arisen since the last four decades, rather than being an integrated body of theory.

1

analysis.

The influenced of these factors to the national marine and coastal policy-

making are traced through the Indonesian case. Then, the influence role of these factors
upon the development of coastal zone management, of living and non-living resources,
of marine science and technology, of marine environment, and international relations
are analysed and discussed.
Marine and coastal policy and management poses a challenge to policy-makers,
managers and scientists. This is due to the diversity of resources and users of the
marine environments, as well as the range of economic, social and political interests that
characterize such a system. These areas have been important research subjects since the
1970s. In recent decades, many international agencies 3 have called for coordinated
actions to develop nationwide and international strategies for better integrated policy
and management of the marine and coastal areas and their resources. Through more
coordinated and integrated policy and management, better use of these resources, both
now and in the future, can be realized.
Marine and coastal management activities can significantly affect the ecology of
the marine and coastal zone and the functioning of marine and coastal processes and
resources. Different marine and coastal uses also often conflict with, or adversely affect
one another. This may include confrontation between environmental advocates and
affected parties, and the vested interests of development.

Cicin-Sain and Knecht

(1998:19) notes two major types of conflicts related to marine and coastal resources
policy and management: (i) conflicts among users over the use or nonuse of particular

3

See for example, Group of Experts on the Scientific Aspects of Marine Environmental Protection
(GESAMP), 1996. “The Contribution of Science to Integrated Coastal Management”; World
Conservation Union (IUCN), 1980. “World Conservation Strategy: Living Resources Conservation
for Sustainable Development”; National Research Council (NRC), 1999. “ Global Ocean Science:
Towards an Integrated Approach”; Organization for Economic Cooperation and Development
(OECD), 1995. “Guidelines for Integrated Management of Coastal and Marine Areas”; WECD,
1992. “Ocean: Our Common Future”; and the World Bank, 1993. “Noordwijk Guidelines for
Integrated Coastal Management”.

2

marine and coastal areas, and (ii) conflicts among government agencies that administer
programs related to the marine and coastal zones.
How the above conflicts are resolved depends on complex factors in the existing
social and political order.

Any new policy will embody such forces as national

character, the interests of political leaders, the activism of pressure groups, historical
traditions, aesthetic values, national scientific competence, and national development
priorities. There is no universally valid calculus of conflict resolution – national marine
and coastal policies must be tailored to the specific needs and circumstances of
countries. Since there are no fixed marine and coastal policy models, considerable
variation in the design and operation of marine and coastal policy systems has been
occurred. According to the 1987 Report of the UN Secretary-General, if policy makers,
planners and managers are to be successful in minimizing conflicts and maximizing
complementarities,
“it is imperative that they understand the interactive and transnational nature of the
marine environment and the uses it support. To understand effectively these issues,
coastal States should endeavour to develop mechanisms and procedures which: (a)
involve all potentially affected user groups in the conflict resolution process; (b) allow
the pursuit of resource protection and resource development goals simultaneously; (c)
allow the involvement of local, provincial and national officials in the multiple use
problem areas, and (d) establish inter-State cooperative strategies, such as the
harmonization of marine policies”. (UN Doc. E/1987/69, 8 May 1987:13)

Sustainability has been embraced as a sound basis for integrating environmental,
social and economic decision making for over two decades. 4 With the rise to political
prominence of the concept of sustainability, governments have followed different
courses with regards to its translation into their policies, institution and practices.

4

In the last two decades, a new paradigm has emerged for governing natural resources and the global
environment. This paradigm was first set out in the 1987 report Our Common Future from the
United Nations World Commission on Environment and Development (WCED). The report sets
forth the most widely used definition of the concept;”Sustainable development is development that
meets the needs of the present generation without compromising the ability of future generations to
meet their own needs” (p.8). The central goal of sustainable development is intergenerational equity,
which implies fairness to coming generation.

3

Indonesia, like many other countries, has adopted this principle as the cornerstone of its
efforts to address marine and coastal management challenges (Santosa, 1997).
Any maritime nation, developed or developing, will have a diversity of critical
issue and priorities. In many developed countries such as Australia, the ecologically
sustainable development concept is applied as the goal of economic and environmental
(including marine and coastal) policies (Commonwealth of Australia, 1992). Implicit in
the concept is the idea that growth “in economic welfare per capita is only feasible if
economic growth and environmental protection are treated as complimentary goals”
(OECD, 1993).

For developing maritime countries such as Indonesia, major

impediments to sustainable development occur when substitution and choices amongst
natural resources are required to support economic development. Substitution amongst
various forms of capital or natural assets is not without environmental implications. 5
The development of marine and coastal resources is driven largely by market
forces. The Organization for Economic Cooperation and Development (OECD, 1993b)
has noted that the role of governments is to respond to these forces, correct failures and
ensure that marine and coastal resources produce goods and services, which are not
produced by market forces (public goods), such as providing for conservation of natural
areas, preservation of aesthetic beauty, and a long term view is taken in contrast to the
short run, profit maximization criteria of the market.

5

Over the past thirty years, Indonesia has drawn heavily on its natural resources endowment to finance
its economic development. The rapid extraction of these natural resources often leads to
environmental degradation. For example, mangrove forest, which are one of Indonesia’s most
valuable resources, are facing a serious problem. Mangroves are under intense pressure from
competing resources uses from government support of shrimp aquaculture development in mangrove
areas.

4

Table 1.1 Governmental Functions in the Ocean
__________________________________________________________________
Functional Area
Objective
_______________________________________________________________________________
International Relations

Ensure consistency with international
agreements of which Indonesia is a part.
Promote regional cooperation with marine and
coastal management

Foreign Trade

Ensure the safety and security of seaborne trade

National Security

Maintain the national defence and protect sovereignty

Inter-province Commerce

Protect free commerce between provinces.

Proprietarial

As resource owner, secure maximum earning for
the public.

Regulatory

Protect the public welfare; prevent and mitigate
conflicts.
Maintain safety and good order at sea.

Public Trust

Conserve renewable resources for future
generations.

_______________________________________________________________________________
(Adapted from Knecht, 1986)

Thus, an effective national marine and coastal policy and management system is an
imperative. 6 This must provide for the integrated, well-planned and sustainable use of
all marine and coastal resources, functions and services, and be based on both extant
and longer-term scientific data.

Knecht (1986) describes the major functions of

government vis-à-vis the ocean and this has been updated and modified in Table 1.1. In
the case of Indonesia, the central government is responsible for the first four functions –
international relations, foreign trade, national security, and inter-province commerce –
throughout the territorial sea, archipelagic waters, and EEZ. Based on Law 22/1999

6

For the purpose of this study, a pragmatic view has been taken. National marine and coastal policy
and management, as used here, means the collection of consciously undertaken public actions by a
nation relative to its marine and coastal interests. These include actions relative to the management
and conservation of marine fisheries, coastal zones, the 200-mile Economic Exclusive Zone (EEZ),
and continental shelf, as well as the development of marine resources such as minerals and offshore
oil and gas.

5

regarding Regional Autonomy, the central, provincial and district governments share
responsibilities for the last three functions – proprietarial, public trust, and regulatory.
The districts are responsible for these functions within district waters (0 to 4 miles
offshore), the provinces within province waters (4 to 12 miles offshore) and the central
government is responsible beyond that boundary. 7
The issue that contemporary marine and coastal policy makers and managers
face are how to formulate comprehensive marine and coastal policies, how to resolve
the multi-use conflicts in these areas, and how to achieve sustainable development
between the complex demands of both development and conservation (IWCO, 1998).
This thesis assesses the evolution of national marine and coastal policy and
management in Indonesia, the processes by which they are formulated, the way in
which conflicts and inconsistencies are handled, and the application of such policies to
specific marine and coastal issues especially coastal zone management, fisheries and
offshore oil management, marine science and environmental management.

It then

discusses some comparative issues with and lessons learnt from Australia’s experiences.

1.2

Research Questions
This thesis examines the policy making process through which sustainable use

of marine and coastal resources has been placed on the political agenda in Indonesia
over the past few decades. Five questions which have been addressed are:
(1)

How and to what extent have principles of international instruments influenced
the establishment of marine and coastal policy and management in Indonesia,
and how well does Indonesia comply with and implement these instruments?

7

The Act No. 22/1999 regarding Regional Autonomy which became operative in 2001 devolves
certain powers of central government to the regional governments. More detailed analysis on the
impact of the Act on the management of marine and coastal resources is discussed in Chapter Three.

6

(2)

How and to what extent have the distinctive archipelagic characteristics of
Indonesia influenced the establishment of marine and coastal policy?

(3)

How and to what extent have scientific and environmental policies support
marine and coastal management in Indonesia?

(4)

To what extent has national marine and coastal policy provided effective marine
and coastal management in Indonesia?

(5)

What lesson can be learnt from Australia’s approach and experiences and be
applied to future marine and coastal policy and management in Indonesia?

1.3

Framework and Approach
The framework for this thesis has been drawn from the literature on public

policy, on sustainable development, on international ocean and coastal law, on the role
of scientific information on decision making, on the historical process of its adoption in
the international framework of guidelines and standards, and the establishment of
marine and coastal policy and management in Indonesia.
The thesis is threefold in its approach. First, it analyses the evolution and
principles of marine and coastal policy and management. Second, it describes the
prevailing conditions and factors that give rise to the national marine and coastal policymaking system that exists in Indonesia today. Third, it examines its present operation
especially in coastal zone management, marine fisheries and offshore oil. This includes
a comparative study of the issues within the context of lessons learnt from Australia’s
experiences and practices.
Analysis of government and interest group documents served as the primary
source of information for this study. These documents assisted in identifying the formal
and informal institutional environment of marine and coastal policy development and
implementation, as well as providing information on policy substance.

7

Sources

included official policy statements, policy workshop proceedings, reports commissioned
by government, and reports by non-governmental organizations and industry.

1.4

Comparison and lessons learnt
A comparison and lessons learnt approach, rather than a single-case study,

offers two advantages.

First, as a sharp contrast is drawn between Australia and

Indonesia, the two contrasting cases form “a kind of commentary on one another’s
character” (Skocpol and Sommers, 1980:179). Thus, the particularities of each case can
be clarified and highlighted, resulting in better understanding and interpretation of the
policy-making process of each case. Then, the lesson learnt provides the point of
reference for the development of marine and coastal policy process of each case.
The present study has chosen Australia for the purposes of comparison and
lesson learnt.

The reasons for this selection are threefold.

First, Australia and

Indonesia share many similar features and interests in marine and coastal aspects. Both
countries have huge marine and coastal areas. The Australian Marine Jurisdiction Area
(MJA) is 14.8 million square kilometres, including the Australian EEZ of 11.1 million
square kilometres and 37,700 kilometres coastline (Zann, 1997).

Similarly, the

Indonesian MJA is 5.9 million square kilometres, including 2.7 million square
kilometres of EEZ and about 80,791 kilometres coastline (PTK, 1995). Both countries
also claim a 12-nautical mile territorial sea. Australia and Indonesia are two of the 157
State parties around the world which have taken control of the resources of their marine
zones under the United Nation Convention of the Law of the Sea (UNCLOS) 1982. 8
This gives both countries responsibility for almost twice as much sea areas as their land

8

http://www.un.org/Dept/los/reference_files/status2002.pdf/; last assessed July 1, 2002
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area, and confers upon Australia and Indonesia the opportunity for significant new
wealth generation as well as an obligation for sustainable development.
The contributions to both countries’ wealth by their marine resources, and by the
industries, which are based on them, also need to be recognized. A report by the Marine
Science and Technology Plan Working Group (1999) entitled “Australia’s Marine
Science and Technology Plan” states that the economic contribution from Australia’s
marine resources is growing much more quickly than its total economy. 9 A recent joint
study by the Bogor Agricultural Institute (IPB) and the Indonesian Institute of Sciences
(LIPI) indicates that marine-related activities in 1995 account for Rp 56 trillion or
12.38% of total Indonesia GDP (IPB and LIPI, 1998). The prospect for increased
values being derived from the marine sector in both countries is high. This suggests
that marine and coastal resources could well play a more prominent role in the
development process in the future.
Second, a preliminary overview of marine and coastal-related policies and
programs in Australia and Indonesia reveals several differences in the development of
marine and coastal policies and in the approaches to their formation. The characteristics
of marine and coastal-related policies in Australia contrast sharply with those in
Indonesia.

The Federal Government of Australia has developed a comprehensive

oceans policy that was based on a consultative process, involving state governments,
non-governmental organizations (NGOs), academics and private stakeholders
(Commonwealth of Australia, 1998).

In Indonesia, no comprehensive marine and

coastal policy exists. Instead, a variety of institutions pursue marine and coastal
management objective using a diverse range of policy mechanisms (Rudiyanto, 1999).

9

Estimated marine industry earnings grow from A$10.8 billion in 1984/85 to A$41 billion in 1995/96,
or an average of 12.7% per year. In the same period, growth in Australia’s Gross Domestic Product
(GDP) averaged 3.3% per year

9

Third, Australia and Indonesia share a maritime boundary more than two
thousand miles from the Torres Strait in the East to the Northwest Indian Ocean. This
boundary posses through the Timor Sea and Arafura Sea which are “semi-enclosed
seas” under the definition in UNCLOS Article 122 and where the two countries have an
obligation to cooperate on marine management as well as with the other adjacent
countries, Papua New Guinea and East Timor.
The Arafura and Timor Seas provide important shipping routes, particularly
connecting some Australian ports to South East and North East Asian ports and the
northern Pacific Ocean. Since the Seas and their sea-beds contain important living and
non-living resources for Australia and Indonesia, the management of this marine area is
of significant economic and environmental importance to both countries.

Strategic

cooperative planning involving the Indonesian and Australian governments is an urgent
requirement for the management of biodiversity conservation in the region (Morrison
and Delaney, 1996).

1.5

Contribution of the thesis
Over the last four decades, increasing attention has been given to the study of

marine policy because of coastal States’ increasing use of the oceans and the
reformulation of the UNCLOS. However, emphasis has been mainly on the marine
policy of developed nations.

Study of the Third World countries and specifically

Indonesia is rarely available. Recognizing that Indonesia is an archipelagic country, this
thesis analysis the leading factors that have shaped current marine and coastal policy
and assesses the effectiveness and impact of its implementation in Indonesia.
After examined literature on Indonesia’s marine and coastal policy and
management, many studies have been done on specific aspect such as legal and political
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aspects (Djalal, 1990; Kusumaatmadja, 1988; Agoes, 1991; Valencia and Danusaputra,
1990), geopolitic (Agoes, 1995; Djalal, 1996; Fletcher, 1990; Kwiatkowska, 1993),
resource management (Dahuri, 1991; Jusuf, 1996; Kusumaatmadja, 1991), coastal zone
management (Hanson, 1991; Sloan and Sugandhi, 1994), fisheries management (Bailey
and Dwiponggo, 1975; Pet-Soede, et. al, 1999; Novaczek, et. al, 2001) and
environmental management (Persoon, et. al, 1996; Purwaka and Kusumaatmadja, 1996;
Sunardi, 1996). However, there is no study of crosscutting problems, problems that
relate to more than one aspect of marine and coastal policy.

1.6

Organization of the thesis
This thesis is an interdisciplinary effort. The theoretical basis for the analytical

component of this thesis is provided in Chapter One. This is drawn from a range of
marine policy perspectives and public policy theories, as well as international ocean law
focused writings. Literature combining these fields of analysis is scarce. This thesis’s
analytical framework uses three leading factors which mentioned earlier to assess their
influences on the development of national marine and coastal policy in as far as it
affects marine and coastal related sectors such as coastal zone management, marine
fisheries, offshore oil, marine environment, marine science and technology and
international relation. The assessment of the influence of these three leading factors
into national marine and coastal policy-making is considered in terms of a policy cycle
model, which allows for consideration of a complex policy in a number of more
accessible stages. The use of the policy cycle model also “aids in theory building by
allowing numerous case studies and comparative studies of different stages to be
undertaken” (Howlett and Ramesh, 1995:12). It is intended that, in concluding, the
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three factors will provide complimentary hypotheses that form the basis of a (uniquely)
marine policy theory.
The three leading factors that may be used to explain the nature and timing of
various stages in the emergence of Indonesia’s marine and coastal policy are, as
previously mentioned, the evolution of international conventions and its principles, the
advance of marine science and technology, and the marine and coastal resource use and
its impacts. The purpose of Chapter Two is not, however, to provide critical analysis or
to test the theories of each of the literatures that promote the importance of these factors
in policy formation. Rather it is to identify those dimensions of each of these that may
provide some insight into the process of marine and coastal policy creation in Indonesia.
Chapter Three begins with a brief historical background on the evolution of
Indonesia’s concerns with the oceans, including the influenced of the three leading
factors in marine and coastal national policy-making. The discussion of evolution of
Indonesia marine and coastal policy, the current challenges it faces, and the alternatives
for improving the underlying marine and coastal governance regime is organized largely
in a chronological fashion, emphasizing in particular the post-1960s period. This is
followed by discussion of a national policy that establishes goals, objectives and
priorities, and then lays down basic principles and criteria guiding the formulation of
programmes and a maritime development strategy. The goal is to show the general
process and evolution in marine and coastal policy-making and its effect on marine and
coastal related sectoral policies.
Chapter Four discusses the spatial dimension of the marine and coastal policymaking system, especially integrated coastal zone management (ICZM) in Indonesia.
The Chapter begins with discussion about leading factors for the formulation of ICZM
in Indonesia, followed by analysis of inter-related and often overlapping issues in ICZM
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efforts in Indonesia. Then, it provides an overview of how the various levels and
sectors of government as well as stakeholder groups involved in ICZM are addressing
these issues. Particular attention is given to the pivotal role played by the Ministry of
Marine Affairs and Fisheries (MOMAF), the importance of decentralization of
management

authority

to

local

administrations

and

related

need

for

clarification/streamlining of management authority, and the need for greater stakeholder
participation in management.
Marine and coastal resources management is a complex process. Chapter Five
first briefly outlines the relevant provision of UNCLOS and other conventions dealing
with the management and utilization of marine and coastal resources, the domestic
policy implications, and the framework for marine and coastal resources management in
Indonesia. Then, it assesses the implementation of policies on marine living resource
(fisheries) and marine non-living resources (offshore oil).
Protecting the marine environment from pollution and degradation has now
become one of the global concerns of the modern world (IWCO, 1998; Juda, 1996). The
coastal state have also perceived the importance of the marine scientific research for
their economic and industrial development, since without a better understanding of the
marine environment, it is not possible effectively to prevent marine pollution.
Recognizing the importance of both marine scientific research and preservation of the
marine and coastal environment, Indonesia has been paying increasing attention to these
two sectors in recent decades. The purpose of Chapter Six is to explore Indonesia’s
responses toward the international legal regimes of marine environment and marine
scientific research and Indonesia marine and coastal policy regarding these two subjects.
The chapter begins with a brief review of international and regional agreements on
marine pollution and marine scientific research in which Indonesia involves. The
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chapter then examines Indonesia’s marine and coastal policy regarding these two
subjects.
It has become apparent that the various uses of ocean resources and space
require some order and coordination. The physical and biological characteristics of the
oceans are such that events and uses occurring in one place have impact in other
locations, and management efforts must of necessity involve some degree of
international cooperation.

Australia’s long common marine border with Indonesia,

underlie its general interest in the stability and economic development of Indonesia.
Australia is affected by marine policies and activities in Indonesia and vice versa.
Chapter Seven discusses the common sharing issues, Australia’s approach and
experiences, and possible lessons learnt from and mutual cooperation with Australia.
In conclusion, Indonesia’s major challenges in terms of sustainable marine and
coastal development are (a) to establish an appropriate management regime, and (b) to
formulate and implement a combination of measures in order to attain the objectives of
this development. As the use of marine and coastal resources and space accelerates,
pressures will develop for refinements and improvements of the existing policy
framework. Principles of international instruments have influenced the establishment of
marine and coastal policy and management in Indonesia.

However, in the

implementation of marine and coastal policy, Indonesia faces many challenges. The
distinctive characteristics of Indonesia as archipelagic nation have become basic
philosophy of marine and coastal policy and management.

Almost all Indonesian

marine policies are directly or indirectly based on the archipelagic concept and are part
of a strategy designed to gain and maintain its recognition.
With the increasing priority of marine and coastal policy as development sector,
science and environmental aspects have been able to play a greater role in policy
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development.

Constraints in Indonesia’s efforts to establish a ‘Policy for Marine

Scientific Research’ are: (i) lack of supporting structure and equipment; (ii) limited
scientific vessels; (iii) lack of qualified marine scientists; (iv) fragmented planning and
research program; and (v) the non-availability of appropriate coordination mechanisms.
A number of lessons can be extracted from Australian experience that may have some
relevance to how Indonesia meets the challenges of implementing its new marine and
coastal policy.
In readiness for the 21st Century, the Guidelines of State Policy (GBHN) 1999
stated a shift of paradigm from ‘terrestrial oriented’ towards ‘marine oriented’
development. Indonesia started to give more priority for marine and coastal
development and now faces the challenges posed by the transition from issue analysis
and planning to the implementation. One way or the other, it is reasonable to conclude
that new forces and new needs are likely to bring change and improvement to marine
and coastal governance in Indonesia over the next decade or so.
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Chapter Two
ANALYTICAL FRAMEWORK
2.1

Introduction
The analysis of the process involved in the development and implementation of

marine and coastal policy differs only in subject matter, not in technique or analytic
approaches, from other forms of policy process analysis such as social, environmental,
educational, foreign and defence. In order to understand how a nation formulates and
implements its marine and coastal policy, it is helpful to consider the nature of the
policy-making process in general. Policy development at a national level is a complex
process involving many factors and reflecting many influences. It requires a ‘state’
within whose boundaries the process will take place, 1 and a government to formulate
and implement the policy.
This chapter discusses the theoretical framework of the policy-making process
in general. This is followed by a discussion of policy-making process in the marine and
coastal management context and the analytical framework employed in this study.

2.2

Policy-making process
Policies are instruments through which societies regulate and control themselves

(Schneider and Ingram, 1990:77). This study begins with an assumption that formal
policies 2 are important because they have consequences for the allocation of values of
society, and because they reflect the culture and values of society itself. The formal
policy activity can be analysed in terms of process, a continuing pattern of events and

1

2

This should be qualified to the extent that marine and coastal policies have international effects and,
as far as international treaties are concluded or a state participates in a supra-national body, the
physical and institutional framework of policy implementation transcend national borders.
Statutes, guidelines and programs
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understanding which is structured by a sense of authorized decision making (Colebatch,
1998:16).
A state exists when three elements come together: territory, 3 population and
government (Hocking and Smith, 1955:56).

The state is characterized by its

comprehensive range of competence and its sovereignty (Reynolds, 1994:17).
According to Reynolds (1994:38), what demarcates states from their government is that:
“States….are actors only in the limited sense that they are the continuing legal entities
among which formal relationships and obligations subsist. Governments of states are
the agents which in fact make decisions, formulate policy and react to the decisions and
policies of other governments”.

It is the government, not the state, which is principal actor in the policy-making process.
According to Bridgman and Davis (1998), policy-making is a complex and fascinating
matrix of politics, policy and administration. Government requires coordination across
each of the political, policy and administrative domains.
The national policy formulated by a government and followed by a State
originates in the political will of the State. This, in turn, is created and influenced by a
range of social, political, cultural and economic factors, most importantly: public
opinion, national ideology, political and social circumstances (Barberis, 1998:70). The
resulting political will is voiced by the government – formalized in national policy and
implemented through political strategies – in an attempt to achieve the ultimate goal of
furthering the national interest or good of the community (Figure 2.1). In contemporary
times, this is generally taken to imply economic development.

3

For the purposes of this study, “territory” might include marine jurisdictional areas.
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States

Ideology

Public Opinion

Perception of the good of the Community

Country’s economic, social and political
circumstances

POLITICAL WILL

Governments

Political attitude

Policies and strategies

Goal: Good of the
Community

Figure 2.1 National Policy-Making Process (adopted from Barberis, 1998:71)
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Policy is the means by which governments 4 pursue their objectives.

The

principal focus of this study is the executive arm of the government. 5 At the center of
policy system is cabinet, 6 with its multiple roles. 7 Cabinet is the apex of government,
the institution that must consider political, policy and administrative implications of any
proposition. If a system of government is to produce viable policies, some order must
arise from the interaction of political, policy and administrative worlds. That order is
achieved through systems that define the role of each player and their respective
responsibilities and channel policy ideas along recognized sequence on their way to
cabinet consideration. To achieve coherence in the domain of politics, policy and
administration, government relies on routines. 8
Hogwood and Gunn (1983:23) define public policy as a ‘series of patterns of
related decisions to which many circumstances and personal, group and organizational
influences have contributed’ and for a policy to be regarded as ‘public policy’ it must to
some degree have been ‘generated or at least processed within the framework of
governmental procedure, influence and organizations’.
Public policy is viewed as a pattern of activities that authoritatively allocates
values for society. Cochran et al., (1990) defines public policy as “an intentional course
of action followed by a government institution or official for resolving an issue of
public concern”. Public policy is also a continuous process. Davis et al., (1993:16)
notes that policy formulation and implementation is a dynamic system, without a

4

5

6

7

8

A system of government traditionally has three main activities: (i) legislative, or the making of laws;
(ii) executive, or the administration and enforcement of the law, and the management of the resources
of government; and (iii) judicial, the application and interpretation of the law to particular cases.
The executive arm of government is the ministers, who each take responsibility for the policy
directions of government departments and agency under their supervision.
The cabinet is a meeting of ministers, chaired by the prime ministers or president, at which political
and policy decisions are made.
Cabinet as a clearinghouse, information exchange, arbiter, political decision-maker, coordinator and
guardian of the strategy (Weller, 1990:33).
Standardized procedures that structure decision making. Those ‘rules and codes which guide action
and give effect to values”. (Davis, 1995:25).

19

necessary start or finish. Considine (1996:6) argues that public policy is a continuous
activity that takes place in a social context with participants that include both publicsector elites and others. However, Davis et al., (1993) complement this perspective
with an appreciation that public policy is also essentially concerned with the
distribution of resources:
At this broadest level….public policy is the complex interplay of values, interests and
resources. Policy express values support or curtail interests and distributed resources.
They shape, and are shaped by, the constituent elements of politics, so that policies
represent victories or compromises encapsulated as programs for action by government
(David et al. 1993:4).

One method to the analysis of policy process is to adopt the policy cycle
approach. This approach views the policy-making process as composed of a series of
steps and sequences, and analyses policy in terms of steps beginning with ‘agenda
setting’ and concluding with policy evaluation and termination (Hogwood and Gun,
1983; and Sabatier and Jenkins-Smith, 1993:2). The perception of policy as a logical
succession of stages (the ‘policy cycle’) has provided the ‘mainstream’ analytic
framework for analysis of the policy process. Based on the Australian experience,
Bridgman and Davis (1998:24) described a policy cycle that begins with issue
identification, and then proceed through policy analysis, policy instruments,
consultation, coordination, decision, implementation and evaluation.

Howlett and

Ramesh (1995) concluded that:
The most important advantage of the policy cycle model … is that it facilitates the
understanding of public policy-making by breaking the complexity of the process
into a limited number of stages and sub-stages, each of which can be investigated
alone, or in terms of its relationship to any or all the other stages of the cycle.
(Howlett and Ramesh, 1995:12)

Thus the policy cycle provides a useful framework within which to examine the
interaction of influential factors, and to determine their individual impact upon the
endpoint policy.
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The search for factors influencing marine and coastal policies could have
innumerable possibilities. Factors such as chronological events and the identification of
the influences within the process, from inside as well as outside a particular policy
arena, are important for policy development. Hogwood and Gunn (1983:24) use the
analogy of a policy being likened to a continuous film as opposed to a still photograph.
They acknowledge that the process can be conceptualized as a framework and argue
that the process framework is ‘dynamic in nature’.

That is, at any stage of the

framework, as well as ‘forward movements,’ there is the opportunity for feedback,
redefinition of the problem or modification of the original objectives.
Hogwood and Gunn provide a broad framework, which includes nine issues to
describe the policy process:
1. Deciding to decide (issue search or agenda setting)
2. Deciding how to decide (or issue filtration)
3. Issue definition
4. Forecasting
5. Setting objectives and priorities
6. Option analysis
7. Policy implementation, monitoring and control
8. Evaluation and review
9. Policy maintenance, succession or termination.
(Hogwood and Gunn, 1983:68).

Dye (1987) provides a process model that identifies various sub-processes
occurring within the political system, as in the United States. They are:
•
•
•
•
•

the identification of policy problems through public demands for government
action;
the formulation of policy proposals through the initiation and development of
policy proposals by policy planning organizations; interest groups, government
bureaucracies, and the President and Congress;
the legitimating of policies through political actions by parties, interest groups,
the president, and Congress;
the implementation of policies through organized bureaucracies, public
expenditures, and the activities of executive agencies;
the evaluation of the policies by government agencies themselves, outside
consultants, the press, and the public. (Dye, 1987:326)

Dye stresses that the process does not always occur in such a logical order.
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Rist (1994:547) offers a more simplistic view of the policy process or cycle,
with only three phases: policy formulation, policy implementation and policy
accountability. Rist argues that each of these phases has its own order and logic, its
own information requirements and its own policy actors.
The first phase of Rist’s cycle referred to policy formulation. Rist (1994:549)
acknowledges that the major activity in the formulation stage is the ‘selection of the
most appropriate policy strategy to achieve the desired objective.’
In the second phase of the policy process, Rist purports that the implementation
phase is when
The policy initiatives and goals established during policy formulation are transformed
into programs, procedures and regulations (Rist, 1994:550)

According to Rist (1994:551) the third phase of the policy process is when the policy or
program is ‘sufficiently mature that one can address questions of accountability,
impacts, or outcomes.’
Some scholars, such as Sabatier (1993), have argued that to understand the
process of policy change, one is required to have a time perspective of a decade or
more. While this may be true, this is too much lag time for the observation of marine
and coastal policy and its analyses. Marine and coastal policy is a relatively new
concept. To examine this phenomena, this study will look at the adoption of sustainable
use of the marine and coastal resources as the ultimate objective of marine and coastal
policy in Indonesia. Then the question remains as to how an issue becomes placed on
the political arena and subsequently, the process by which policy makers select what
issues to act upon and how to act upon them.
Dye (1987) notes that the study of agenda setting process of public policy
formation is concerned with “who decides what will be decided.”
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Defining the problems of society, and suggesting alternative solutions, is the most
important stage of the policy-making process …..Conditions in society which are not
defined as a problem, and for which alternative are never proposed, never become a
policy issue. They never get on the “agenda” of decision makers. Government does
nothing and conditions remain the same. On the other hand, if certain conditions in
society are defined as problems and alternative solutions put forward, the conditions
become policy issues. Governments are forced to decide what to do. (Dye
1987:332).

Grindle and Thomas (1991) point out that policy makers initiate policy reform
by putting issues onto the political agenda thereby framing the issue, setting a politically
favorable timetable, and incorporating expert advice from inside and outside
government.
Studlar (1993) divides the agenda setting literature into two primary schools of
thought: the pluralist school, which deals with the public, media and interest group
interaction in agenda setting; 9 and the elitist school, which deals with policy initiation
on the part of government officials and policy makers as well as other groups which
hold a “veto” power on policy. 10
Cobb, Keith-Ross and Ross (1976:127) provide three models to further
illuminate the role of various actors in the agenda-setting process. These are: the
mobilization, inside-initiative, and outside initiative models.
Kingdon (1984) focused on the agenda setting process within the government
bureaucracy. He postulates that policy is determined by the development in three
separate streams – the “problem” stream, the “politics” stream, and the “policy” stream.
In Kingdon’s view, each of these streams is largely independent of the other and has its
own dynamics and rules. The most far reaching policy changes are possible when the
three streams come together resulting in a productive coupling of problems, policy
proposals, and politics.
9

10

For more on the pluralist school, see Cobb and Elder (1970); Downs (1972); Eyestone (1978) and
Jones (1977)
For more on the elitist school, see Durant and Diehl (1989); Kingdon (1984); Nelson (1984); and
Walker (1977).
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In the problem stream, problems are brought to the attention of policy makers by
systematic indicators (such as governmental indices, budgets and studies), by focusing
events like crises and disasters, or by feedback from the operation of current programs.
Kingdon suggests that the generation of proposals in the policy stream resembles a
process of natural selection in biology.

“Many ideas are possible in principle, and float around in a ‘policy primeval soup’
in which specialists try out their ideas in a variety of ways – bill introductions,
testimony, papers, and conversations. In those deliberations and debates, proposals
are floated, come into contact with one another, are revised and combined with one
another, and floated again. But the proposals that survive to the status of serious
consideration meet several criteria, including their technical feasibility, their fit with
dominant values and the current national mood, their budget workability, and their
political support or opposition they might experience” (Kingdon, 1984:21).

The political stream, in turn, is influenced by such factors as swings in national mood,
national elections, party control of the executive and legislative branches of
government, composition of key parliamentary committees, degree of interest and
commitment of political leaders to particular policy areas, and pressure from interest
group.
After policy is formulated, the policy cycle moves to implementation.
Mazmanian and Sabatier (1981:6) suggest that a substantial portion of the outcomes,
that is, the degree of effectiveness of any major implementation process, can be
explained by a finite number of variables and these could be organized within a
conceptual framework (Figure 2.2). Importantly, they propose a number of conceptual
possibilities for implementation. Firstly, they state that it was possible to outline the
general stages of the implementation process between enactment and the impact of the
program. Secondly, it was possible to identify the principal set of variables and the
value each must take for successful implementation.

Thirdly, it was possible to

examine empirically the relative importance of the policy variables within and across
policy domains. According to Mazmanian and Sabatier (1981:6), the implementation
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Tractability of the Problem
1. Technical difficulties
2. Diversity of target group behaviour
3. Target group as percentage of the population
4. Extent of behavioural change required

Ability of Statute to Structure
Implementation
1. Clear and consistent objectives
2. Incorporation of adequate causal
theory
3. Initial allocation of financial
resources
4. Hierarchical integration within and
among implementing institutions
5. Decision rules of implementing
agencies
6. Recruiting of implementing officials
7. Formal access by outsiders

Nonstatutory Variables Affecting
Implementation
1. Socioeconomic conditions
and Technology
2. Public Support
3. Attitude and resource of
constituency groups
4. Support from sovereigns
5. Commitment and leadership
skill of implementing
officials

Stages (Dependent Variables) in the Implementation Process
Policy Outputs
Of
Implementing
Agencies

Compliance
with policy
outputs by
target groups

Actual
impacts
of policy
outputs

Perceived
impacts
of policy
outputs

Major
revision
in
Satute

Figure 2.2 Variables Involved in the Implementation Process
(after Mazmanian and Sabatier, 1981)

process runs through a number of identifiable stages beginning with the passage of the
basic statute, followed by policy outputs or decisions of the implementation agencies,
the compliance of the target groups, actual impacts (both intended and unintended),
perceived impacts of agency decisions and, finally, attempted revisions of the basic
statute.
Winter (1990) proposes another model in analysis of the implementation process
(Figure 2.3).

According to Winter (1990:20) the key factors that determine

implementation outcome are found in four main socio-political processes or conditions:
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POLICY FORMATION
PROCESS/
LEGISLATION:
-

conflict

-

causal theory

-

symbolic action

-

attention

IMPLEMENTATION PROCESS
Organizational and
inter-organizational

implementation
IMPLEMENTATION
RESULTS
Street-level
bureaucratic
behavior

OUTPUT

OUTCOME

Target
group
behavior

Figure 2.3 The Implementation Process and Determinants of the
Implementation Result (after Winter, 1990)

1.
2.
3.
4.

the character of the policy formation process prior to the law or decision to be
implemented
the organizational and inter organizational implementation behaviour
the street-level bureaucratic behaviour
the response by target groups and other changes in society.

Winter argues, that the model is relatively simple with only four sets of key variables to
explain implementation outcomes, but acknowledged that it becomes more complicated
when each of the four variables is analyzed separately. Winter suggests that the model
is intended to have a general applicability across different countries and policy areas but
that it does not offer itself as a synthesizing research strategy or methodological recipe.
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2.3

Policy in the marine and coastal management context
Marine policy is created when countries make decisions about using the marine

and coastal environment and its resources (Gamble, 1997:7). Gamble defines marine
policy as “a set of goals, directives, and intentions formulated by authoritative persons
and having some relation with the marine environment”. This includes all activities
relating to the state’s use of the oceans. Marine policy is made at every step in the
governmental process from enactment of legislation through to the administration of
programs, particularly in the following sectors (Freidheim and Bowen, 1979:190-1): (i)
ocean environment and coastal zone management, (ii) ocean research and engineering
development, (iii) ocean national defence; (iv) fishing; (v) ocean minerals; (vi) ocean
energy, and (vii) ocean transportation (including port and harbor management, and
shipbuilding).
Marine and coastal policy is influenced by a blend of government and nongovernment organizations (NGOs), profit and nonprofit groups, and development and
environmental advocates (Cicin-Sain and Knecht, 1998). Marine and coastal policy and
policy outcomes are clearly the result of political processes in which different factions
and interest groups compete for attention and resources. Marine and coastal policy and
management decisions are very much the result of the interplay of these different
stakeholder groups (NRC, 1997).
Since marine and coastal policy deals with the use of marine and coastal space,
its concept entails the following characteristics.
First, the process of marine and coastal policy has two dimensions: a political
dimension (governance), where ultimate authority and accountability for action resides,
both within and among formal and informal mechanisms; and an analytical, active
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dimension (management), where analysis of problems leads to action. In practice, there
is a continuum from governance to management (Cicin-Sain and Knecht, 1998).
Second, marine and coastal resources are mostly in the public domain and their
management is the responsibility of governmental entities rather than private
entrepreneurs.

Marine and coastal policy relates the marine and coastal area to

“national” needs. It is a subset of national public policy. The allocation of marine and
coastal resources among competing uses and users is a significant component of
national marine and coastal policy (NRC, 1997).
Third, processes of marine and coastal use are diverse and intensified. Marine
policy should be understood in the context of “externalities”, that is, the activities of one
party affect more frequently interests of one or more of the other users (Constanza et al.,
1997).
Fourth, state’s marine policy interacts and influences international politics, and
vice versa. Thus, the international aspect of marine and coastal management is an added
complexity in the development and administration of each national marine and coastal
policy. Consequently, few national marine and coastal policies can be made without
regard to international obligation and consequences, and vice versa (Juda, 1996; Vogler
and Imber, 1996)
Finally, marine and coastal policy has an interdisciplinary dimension (CicinSain and Knecht, 1998; Miles, 1992). Since marine and coastal issues tend to be
complex and intricately interconnected, marine policy deals with a problem area where
there is a multidisciplinary working environment of science, technology, social,
economics and politics. Thus the notion of marine and coastal policy is certainly not
something that can be reduced to a single theme. Marine and coastal policy, then,
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becomes a process requiring hard data, which can be molded according to prevailing
technological, economic and political conditions of the time.
Furthermore, Underdahl (1980), has pointed out that an integrated approach to
the development and implementation of marine and coastal policy is needed, because
the processes of marine and coastal use are diverse and intensified. The purpose of
making an integrated marine and coastal policy is to increase efficiency and to produce
maximum benefits of sustainable use of marine and coastal resources. This integrated
policy and management should ideally meet three conditions.

First, it should be

comprehensive in terms of space, time, actors and issues. Second, it should be an
aggregation of activities. Third, it should demonstrate a consistency in implementation.
Underdal (1980) suggests that comprehensiveness is measured in terms of space,
time, actors, and issues and it is most important at the input stage. Aggregation of
activities is a critical component of the input processing or analytic stage where choice
of policy options would depend on the aggregate evaluation of consequences in the
short-and long-term.

Consistency in implementation can have both vertical and

horizontal dimensions. In the vertical dimension, consistency in implementation can
mean that specific actions taken by different agencies must conform to general
guidelines. In the horizontal dimension, it might mean that only one policy option is
being pursued at any one period in time. Aggregation may in fact be the single most
critical phase of developing an integrated policy because a concern for the aggregate
evaluation of consequences in the short-and long-term implies concern for net benefit.
Underdal (1980) also notes that not everything should or can be integrated all
the time and that, given its cost, the search for integrated policy should be pursued only
where and when significant interdependencies exist. To achieve policy integration,
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Underdahl distinguishes two approaches: the direct route via command and the indirect
route via research, training, analysis, and institutional design.
The direct approaches would involve defining major policy goals, to be followed
by all the government agencies involved. He explores the major option of creating a
new institutions.
This could be done by merging two or more existing institutions, creating a new agency to
promote certain values and policy perspectives through bargaining with other agencies, or by
establishing a new “superagency” to coordinate work done by other specialized agencies
(Underdal, 1980:167)

The idea would be to
Seek to achieve policy integration by reorganizing the institutional structure so that it better
reflects the policy perspective desires (Underdal, 1980:167).

Miles (1989) designs an approach which is intermediate between the extremes of
merely expanding the capabilities of the different sectors to deal with multiple use
problems, on the one hand, and centralizing all marine activities in a single ministry, on
the other. Each extreme is difficult to implement. The first because it does not go far
enough and would not solve the problem identified and the second because it would
consume the energies of all participants to protect and/or enlarge organizational
domains, which would deflect the entire attempt and render it unfeasible.
The intermediate solution (Miles, 1989) recognizes that the individual sectors
would and should continue to exist in order to foster the level of specialization required
to manage operations characteristic of that sector. At the same time, it seeks to provide
the state with a capability to integrate policy according to explicitly defined notions of
national net benefit. This capability would be overlaid on the sectors and would be
based on limited direct (command) approaches augmented principally by indirect
approaches as identified by Underdal.
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The limited direct approach would be to vest overall responsibility for
coordinating sea-use planning and ocean development activities in a cabinet-level
appointment. This need not be a new position. It is preferable if one of the existing
agencies be designated the lead agency, with the choice contingent upon which ocean
uses are most significant for the country in question. The task of this agency vis-à-vis
formulating and implementing integrated national ocean policy would be to harmonize
sector policies in relation to national objectives and strategies. National objectives and
strategies would be defined as a result of an explicit analytic exercise involving
bureaucracy, the legislature, and the marine user community.
Wenk (1981) has explored the philosophical component in the role of
government in marine policy, including issues such as lack of internal coherence, and its
need, simultaneously, to set a course and relate the oceans to its interests. In that sense,
marine policy is a way for a government to achieve a broader purpose of national
security, resource sufficiency, economic stability, and law and order.

It cannot,

however, entirely ignore marine resources as public trusts. In this way, the government
is forced to look beyond political deadlines of re-election and anticipate trends, while
trying to deal with the increasing complexity of ocean management.
According to Orbach (1995), marine and coastal public policy making is about
value-based decision-making. This author suggests that the effective development and
implementation of marine and coastal policy must take place within a complete
framework of the cultural as well as physical ecology of marine and coastal
environments and their constituents (Figure 2.4).

Marine and coastal policy and

management systems can be analyzed in a system of relationships among: (1)
stakeholders: marine and coastal industries, coastal residents, and marine and coastal
interest groups; (2) marine and coastal environments; (3) marine and coastal policy
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Figure 2.4. Cultural ecology of marine and coastal public policy making
(after Orbach, 1995)

makers and managers whose decisions and actions affect the behavior of communities
and environment; and (4) scientific community: natural scientists who study marine and
coastal environment and social scientists who study human behavior in the marine and
coastal zones.
Given the large number of coastal States in the world and the significant
variation existing between many of them in terms of their ocean policy and management
systems, it is useful to develop an approach to comparative analysis of policy process
which will be general enough to subsume all empirical examples while still allowing
quite detailed investigation of particular cases.
Gamble, Jr. (1977) advocated a separate identity for ocean policy, such as a
Ministry of the Sea. Gamble argues that since marine elements are contained in many
different aspects of public policy, political energies would be better directed at
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identifying policy linkages rather than advocating separate treatment. Thus he reasons
against “separatism”. Although marine policy has certain special characteristics, it
cannot usefully be treated in isolation from other national policies such as Resource
Policy and Defense. To treat it in isolation would be equivalent to operating in a
vacuum.
According to Gamble’s model (Figure 2.5), input characteristics such as land
area, fisheries resources, offshore oil reserves, and others, decide the direction or
development of a state’s marine and coastal policy.

These inputs attribute, either

marine or nonmarine, derive from a country’s basic geographic situation.

The

processing section of the model includes a value system, a bureaucratic structure, and a
decision making process, which, according to Gamble (1977:7) are difficult “to specify
in a precise, systematic way for each country.” Output in Gamble’s model, refer to a
country’s actions produced by the action and decisional choices of people and
government.
Friedheim and Bowen (1979) propose a more detailed and much more precise
and specific model than Gamble’s (see Figure 2.6). Eight major sectors are considered
as part of the national ocean policy “units”: (1) national ocean policy; (2) ocean
environment and coastal zone management; (3) ocean research and engineering
development; (4) ocean national defense and policing; (5) fishing; (6) ocean minerals;
(7) ocean energy; and (8) ocean transportation. Although this model is designed for the
study of U.S. ocean policy, and therefore does not entirely seem to suit the situation in
all countries, it does provide a useful guide for research. The proposed analytical
framework used in this study (Figure 2.7) is influenced heavily by Gamble’s and
Friedheim and Bowen’s models.
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Figure 2.6 Friedheim and Bowen’s Model of the U.S. Ocean Policy Decision System
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Figure 2.7. A Theoretical Framework for the Comparative Study of Marine & Coastal Policy and Management

Vallejo (1992) suggests that a well articulated marine and coastal policy should
provide for:
•

Implementation of the UNCLOS;

•

Harmonization of economic development with environmental protection as they
relate to the use of marine and coastal resources and space;

•

Provision of all means to ensure safety in all marine operations;

•

Allocation of sometimes scarce resources and space for different uses, including
preservation and conservation;

•

Provision of multiple-use management criteria, and mechanisms for the
anticipation and resolution of conflicts among incompatible actions affecting
marine and coastal resource and use of space;

•

Regulation and control of activities that have an adverse impact upon the
environment or upon other resources and uses;

•

Provision of regional development schemes as need arises out of the impact of
offshore development, upon the coastal and nearshore areas.
Juda (1987) identified steps for EEZ management. Each state with an EEZ

needs to:
(1)

Determine what areas of ocean space are encompassed by its national EEZ.

(2)

Attempt as best as possible to make some assessment of resources in its EEZ
and to understand the natural systems and ecological balances encompassed by
the national EEZ.

(3)

Attempt as best as possible to assess the varying uses, resource and nonresource, and their interplay in the national EEZ.
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(4)

Attempt to establish goals together with priorities and to create policies to
further those goals and embodying those priorities.

(5)

Attempt to regulate activities in the EEZ so that activities conform to national
choices and priorities.

(6)

Establish institutional machinery for policy-making and for administration of the
EEZ.

(7)

Identify those problems and/or opportunities which cannot be resolved or taken
advantage of because of the limitations inherent to the situation of the national
EEZ. Develop strategies to overcome such shortcomings.
Once a coastal state has established a national marine policy, the actual

implementation of the policy will be carried out by specific integrated and long-term
plans and management of the related activities. There are essentially five goals that are
addressed by integrated marine and coastal policy and management (Kwiatkowska,
1991:154):
(1)

to minimize conflicts among multiple uses 11 and interest both within marine and
coastal areas;

(2)

to assess the cumulative effects of expanding marine and coastal use on all
sectors and on the marine and coastal environment itself in order to coordinate
the initiatives of the various marine economic sectors towards longterm optimal
socio-economic outcomes;

(3)

to direct research activities in order to respond to planning and management
needs;

(4)

11

to allocate effectively scarce resources and space to a variety of users; and

The multiple use conflicts can be of several kinds, including: (i) competition for space itself; (ii)
simultaneous competing uses of the same resource; (iii) present versus future use of the same
resource or space, and (iv) uses of some distance away affected by uses that modify the marine
environment.
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(5)

to work towards the sustainable development of the resources of the maritime
area within national jurisdiction.

2.4

Development of framework for marine and coastal policy analysis
In order to analysis marine and coastal policy in Indonesia, a framework has

been developed (Figure 2.7).

Over the past thirty years, marine and coastal

management has evolved from land-oriented approaches encompassing few uses to
multiple-use approaches encompassing broader marine and coastal areas, and
encompassing ecosystem and multiple-use interdependencies. The leading factors in the
formation of marine and coastal policy vary according to differing situations and in
contexts. Three important factors are: (i) pattern of marine and coastal resource uses and
problems; (ii) advance of marine science and technology; and (iii) international laws
and principles.
These three leading factors have influenced the evolution of marine and coastal
policy and management in three directions (Vallega, 1992:7): (i) the use of marine and
coastal resources has evolved from single or a few uses based to the multiple use based
patterns (growing complexity); (ii) the advance of marine science and technology has
increase exploitation areas from the shoreline further offshore (extending management
space); and (iii) legal international development has extended the exploitation from
internal waters and the territorial sea to the EEZ (Jurisdictional and legal complexity).
These three factors are not mutually exclusive and, when phrased as hypotheses, are
complementary rather than rival (Yin, 1984).
(1)

Leading Factors

‘State of the art’ of the marine and coastal resources. The marine and coastal
ecosystem is characterized by the following components (Tomascik et al., 1997): (i)
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physical, chemical and biological characteristics; and (ii) distribution, richness and
diversity of marine and coastal resources. The uses of marine and coastal resources
include those activities that affect the marine and coastal ecosystem: (i) extraction,
processing and transport of raw material; (ii) disposal of wastes; (iii) mariculture; (iv)
construction of infrastructure; (v) pattern of consumption; and (vi) patterns of
recreation.
The pattern of problems of the marine and coastal resource uses are: (i)
directness – when the impact on human and social conditions is clear and readily
visible; (ii) salience – the prominence or relative importance of the marine and coastal
environmental problem with respect to other national problems; (iii) severity – the
magnitude of the impact in terms of economic, social and human cost; (iv) immediacy –
the time-scale of the impact; some effects are immediately visible, others take a long
time; (v) reversibility – the situation in which damages are physically reversible; and
(vi) controllability – the existence of know-how or technology that could be used in
mitigating or reversing the impacts.
Advances in marine science and technology. For many centuries, scientific and
technological advances have driven the development of new insights into marine and
coastal areas. There has been the accelerated growth in science-based technology that
has made it possible to discover new potentials as well as to exploit them, thus
increasing the use that must be accommodated by the oceans and the risks to which they
are subjected. Many of the demands placed on the oceans are the direct consequence of
technologies that only became available in the recent decades (IWCO, 1998).
The application of science-based technology to the ocean has greatly added to
the understanding of the oceans and has helped meet the basic needs of a rapidly
growing population. However, it has also become apparent that some of the uses have
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been ill-conceived and have contributed to the deterioration of the health of the oceans
and unsustainable exploitation of marine resources (IWCO, 1998; GESAMP, 1996).
Marine and coastal management decisions with economic, environment and
social implications must draw upon well-documented scientific and technical
information, with decision-makers dependent on scientists for collecting and
interpreting relevant data. New technological developments and changing perceptions
of national interests will continue to create the need for new policy and new regulations.
Science both provides the means to produce technological solutions to physical
problems, and is a way of acquiring and conveying information (Ottesen and Woodley,
1991). In its first role, as the principle developer of technology, science serves a dualpurpose as the cause of many management problems, and not infrequently also as the
supplier of the technology required to solve these problems (Underdal, 1989). The role
that science is afforded in decision-making may be impacted upon by the type and
strength of interests at stake (Andresen, 1989;

Miles, 1989;

Ostreng, 1989).

Consideration of science in this thesis however is restricted to the role that marine
scientific findings play in the formation of national marine and coastal policy in
Indonesia; that is, its role as supplier of information.
Evolution in international laws and principles.

For the purpose of this

study, the marine and coastal governance system is seen as a process that aims to
achieve certain goals through the more or less systematic use of a set of prescribed
policies by a decision making body. For the most part, these goals and policies reflect
national and sub-national considerations. This has been the case also in Indonesia.
Within the last three decades, however, a set of new goals and principles has begun to
appear in international declarations and agreements that will eventually impact on
national marine and coastal governance system as well.
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Goals and principles related to marine and coastal policy can be found in a
number of different international contexts. Some are written into regional agreements
such the ASEAN Agreement on the Conservation of Nature and Natural Resources
1985. Others first emerged as “principles” made at intergovernmental conferences,
such as the Stockholm Declaration of Principle made at the United Nations Conference
on the Human Environment (Stockholm, 1972) and the Rio Declaration of Principles,
which came out of the United Nations Conference on Environment and Development
(UNCED, 1992). Still others are embedded in other multilateral conventions intended
to deal with particular issues such as climate change or the protection of biological
diversity.
According to Knecht (1994), goals and principles emerging at the international
level can impact on national marine and coastal governance systems in several different
ways.

First, the principles at the global level might influence marine and coastal

governance at the national level if their use was mandated by an international agreement
to which given nations are parties. This will influence the formation of marine and
coastal policy in the “agenda setting” phase of policy process.
A second way, is the extent that goals at the international level find their way
into formal agreements.

In this case, treaty or multilateral conventions bring new

principles and the existing domestic regulations have to be modified to meet the new
goals.

This will influence the formation of marine and coastal policy in the

“formulation” phase of the policy process.

For example, if the goal of achieving

intergenerational equity was included in an formal binding agreement in sufficient
detailed form, domestic resource programs such as fisheries management would
presumably have to be restructured in order to allow depressed stocks to recover to
some pre-overfished level of abundance.

Clearly, over time, such nations would be
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expected to incorporate these principles into their domestic marine and coastal
government frameworks.
(2)

Agenda Setting

The interactions of these leading factors can become the adversarial process that
calls attention to marine and coastal problems and issues. This is the agenda setting
stage in Figure 2.7.

In this stage, the clash of interests over the issues has

attracted/might attract public concern. However, the intensity of such conflicts depends
on the important degree of issues and problems. The process of identification and
evaluation of issues depends partly on the existence of core scientific expertise and
scientific facilities. Such resources can be significant in the adversarial process because
they can provide factual information and the necessary rationale.

However, these

interactions and feedback would create demands or support that are marine and coastal
policy-relevant. These will be processed by existing laws and institutions and will be
under reasonably well known decision rules.
(3)

Policy Formulation

This stage has been developed as a mechanism for conflict resolution,
generating policy instruments that are operational guidelines that define the action of the
management system. Within the process of formatting policy instruments there are
many principles and decisive factors to be considered. In this stage, issues, assessment
and goal setting are characterized by: (i) national goals and priorities; (ii) policy
objectives and goals; (iii) historical traditions; (iv) aesthetic values; and (v) religious
beliefs.
In conflict resolution and policy formulation, the important considerations are:
(i) national philosophy of intervention; (ii) legal and administrative tradition; (iii)
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agenda of national issues; (iv) dispute settlement machinery; (v) interest of political
leaders; (vi) activism of pressure groups; and (vii) influence of international agency.
(4)

Output and Implementation

All independent variables, enter into marine and coastal policy formulation
process to be transformed into marine and coastal policy outputs, that is marine and
coastal policy decisions and actions made by the authoritative decision-makers of the
state. The decision to develop fishing industries, exploit offshore oil, declare a 200miles economic zone, to enter agreements with other countries on marine and coastal
related issues are examples of such policy outputs.
The most critical component of the policy cycle is the Implementation System –
where policy becomes action. It is at this stage resources are mobilized and resources
use conflicts must be resolved. The most difficult in the implementation process is the
operationalization of policies and key concepts, especially when there is fragmented
bureaucracy with conflicting mandates and interests. The implementation system is
analyzed in terms of processes, structures and resources.
The implementation system can be characterized by: (i) complexity of
implementing structures; (ii) interagency conflicts; (iii) interagency coordination and
communication; (iv) allocation of authority; (v) surveillance and monitoring programs;
and (vi) timing of implementation.
(5)

The Outcomes

The output of the mission of national or sectoral agency of government during
the implementation, in turn, will become outcomes or consequences. Examples are the
increase of fish catch and offshore oil production, the decrease of the number of foreign
vessels fishing within a state’s EEZ, and the improvement of the marine environment, to
name a few. Output and outcomes will feedback into the system as further demands or
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as supports for existing marine and coastal policy and management. The ultimate
outcome is the sustainable or unsustainable use of marine and coastal resources.
(6)

The Feedback

Finally, marine and coastal policy feedback, leading from policy outcomes is
transformed into new policy input variables. Then, starts the whole process again. In
the policy cycle approach, evaluation involves some kind of ‘feedback’ into the policy
process which result in change in policy goals, values, beliefs, purpose, and priority.
According to Hogwood and Peters (1983:571) the varieties of change could be analysed
in terms of the following types of change:
•

Policy innovation: when ‘new’ policy is likely to be framed within the context of
existing related policies.

•

Policy succession: involves the replacement of existing policies by other policies
without fundamental change in approach.

•

Policy maintenance: is the adaptation of policies, or adjustment to keep the
policy ‘on track’.

•

Policy termination: a policy is abandoned, and public expenditure on that policy
is cut.
In this study, the theoretical framework presented above has been used as the

basis for a critical analysis of the marine and coastal policy of Indonesia, and a
consideration of comparative issues and lesson learnt from Australia. However, it
should be noted that it is difficult to apply any framework in an exact sense, to the study
of Indonesia’s marine and coastal policy, given the fact that marine and coastal issues
tend to be complex and interconnected, and that there exists no single set of input policy
variables which can be unchangeably used to interpret marine and coastal policy
decision in different marine sectors. This study is no exception.
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Chapter Three
LEADING FACTORS IN THE FORMULATION OF
MARINE AND COASTAL POLICY IN INDONESIA
3.1

Introduction
Three leading factors of change have dominated marine and coastal policy and

management in Indonesia in the last four decades: (i) The rising demand for marine and
coastal resources and the recognition of new resource potential, and the emergence of
prominent concerns for the protection of the marine and coastal environment; (ii) The
formulation and implementation of a new comprehensive law of the sea regime and
other international conventions and regional agreements; and (iii) Technological
development and the contribution of science to the development of knowledge,
innovative ideas and conceptual tools.
The main purpose of this chapter is to provide a general background of the
influence of these leading factors on the formulation of Indonesia’s marine and coastal
policy. The chapter begins with discussion of the nation’s marine and coastal resources,
including geographical setting, biological resources, hydrocarbon and mineral
resources, pattern of uses and problems. This is followed by a brief discussion of the
evolution and principles of existing international laws and agreements and Indonesia’s
challenges and opportunities. Following that, an analysis of the influence of advances
in science and technology on marine and coastal management is provided.

3.2

Archipelagic characteristics
The marine area of Indonesia, after LOSC and acceptance of the EEZ and

archipelagic State regimes, increased by approximately 3,000 percent to become
approximately 3.1 million km2. Indonesian sea territory is dominated by shallow sea
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(approximately 78 percent) located on the Sunda and Sahul shelves, separated by the
deep Timor, Banda and Flores Seas (Tomascik et. al, 1997). Table 3.1 shows the
geographic summary of the Indonesian archipelago. Indonesia’s archipelagic waters
and 200 nautical mile EEZ are both strategically and economically significant because
they are on the crossroads of international commerce and have considerable resource
potential. The increasing coastal State jurisdiction reflected in LOSC offers Indonesia
the opportunity to secure control over the resources of these offshore areas.
The physical environment of Indonesian archipelago is an extremely complex
system, even more complex than the coastal zone of continental states that have been
the subject of much scientific research for the past several decades (Burbridge and
Maragos, 1985; Hamilton, 1978; Nontji, 1993; Pollunin, 1983). The geographic
fragmentation of islands and enclosed waters creates extremely unique and disparate
conditions in so many areas, due to the very diverse combinations of environmental
factors that can exist in any given area. Physically, the distribution of natural resources
such as minerals is uneven, and there is a wide range of resources that can be found in
different islands of the archipelago.
The islands create enclosed and semi-enclosed spaces of marine waters, which
also tend to host unique conditions and therefore also make it likely that their
environments are flowing waters. For example, the climate patterns on islands are
determined more by the conditions of the surrounding sea than by any of their surface
features (Nontji, 1993). Thus, the land and water components of an archipelago are also
highly interactive. But because islands and enclosed waters also represent limited
geographic space, each unique area can be considered as a very fragile environment
easily susceptible to changes in environmental conditions (Soegiarto and Polunin,
1981).
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Table 3.1. The Geographic Summary of the Indonesian Archipelago
____________________________________________________________________
Parameter

Unit of
Measurement

Notes

____________________________________________________________________
Total number of islands

17,508

island

Major islands: Sumatra, Java, Sulawesi, Major
Segments of Kalimantan (Borneo), and
West Papua.

Coastline (baseline)

80,791

km

The actual length of the Indonesian coastline
May be about 204,000 km (Astuti et. al, 1994)

Total land area

1,926,337

km2

24.4 percent of total area under Indonesian
Jurisdiction

Area of archipelagic
(inner) seas

2,820,000

km2

35.7 percent of total area under Indonesian
jurisdiction

420,000

km2

5.3 percent of total area under Indonesian
jurisdiction

Continental Shelf Area

1,500,000

km2

19 percent of total area under Indonesian
Jurisdiction

Area of EEZ

2,730,000

km2

34.6 percent of total area under Indonesian
Jurisdiction

Area of territorial
(12-nm zone) seas

Total area of national
7,892,350
km2
jurisdiction
__________________________________________________________________________________
Source: Soegiarto and Polunin (1981); Astuti et. al, in Tomascik et. al, 1997.

The carrying capacity for various activities is much more limited, and terrestrial flora
and fauna are unable to expand due to the lack of land area. Marine flora and fauna, on
the other hand, are even more vulnerable to changes in the delicate ecological balance
that is commonly found in marine ecosystems. Overlaid on the physical environment
described above is Indonesian society, which has acquired equally distinct archipelagic
characteristics.
The marine component of the archipelago acts as both a barrier and link. Water
enables easy access to all the islands for both man and animal, whether of domestic or
foreign origin. Around and within the perimeters of the archipelago, a vessel may be
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able to access any of the over 703 ports 1 that form part of the domestic distribution
chain for goods and people across the nation. This situation makes it very difficult to
implement the traditional control valves of government for interaction with foreign
states. Customs, immigration, quarantine, defence and security procedures are usually
focused around a few distinct ports of call; but in an archipelagic context these are
practically impossible to effectively distribute without a means for limiting the terms of
access into the archipelagic waters. Thus, smuggling and illegal migration have been
seen as problem for the archipelago for years, specially in the areas adjacent to other
states (Sutjipto, 2000).
The interceding waters also act as a barrier to management efforts on a national
scale. The logistical requirements for any system of managing the archipelago are
compounded by the need to move through a mixed environment setting of both land and
sea. The offices of government are divided into 30 provinces spread among the islands,
and within each island each district’s agency can essentially work autonomously of the
central office. 2 The terrestrial boundaries of islands effectively concentrate land-based
environmental impacts within, while the islands themselves also create enclosures
around marine environmental conditions. This containment effect magnifies the actual
and potential impacts of environmental conditions, and changes to those conditions,
upon the fragile and sensitive human and non-human habitats in the archipelago. Water
can transmit or convey adverse impacts like pollution easily and rapidly across large
distances, and enclosures increase the possibility that effects may accumulate over time.
Such impacts are immediately and directly felt by the local population, most of whom
reside in the coastal areas of the archipelago. The island setting limits the mobility of

1
2

Available at website of Ministry of Communication at http://www.dephub.go.id/statistic/
Based on Law No. 22/1999 on Regional Autonomy.
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and available space for these populations, and thus they must bear the brunt of any
adverse ecological changes.
Historically, Indonesian has always treated archipelagic waters as internal
waters, even though the legal and official documentation apparently describes them as
more akin to territorial waters. Although its signature and ratification of the LOSC
should be deemed to have settled the legal debate over definitions of terms, Indonesian
perspectives must always necessarily begin from the same foundations that have guided
its positions in the Law of the Sea negotiations. There is no question that Indonesia
intends to comply with its obligations and duties under the Convention; however, it is
how these obligations and duties may best be carried out while protecting the interests
of the country in light of its unique characteristics that are taking longer to determine.
This historically-grounded perspective is actually founded on very practical
considerations, and will likely color the manner and means by which Indonesia will
implement Part IV of the Convention.
The archipelagic waters have always been viewed highways of communication
and transportation between the islands that are essential to bringing the disparate people
and local territories together under one state. 3 Thus the preservation of these waters as
extensions of the land territory and protection from foreign intrusion has been equated
with the preservation of national security. To the Indonesian mindset, the marine waters
are no different from the land, and therefore the management of those waters should be
closer to the internal waters regime than to the territorial seas regime.

3.2.1

Geographical Setting
The Indonesian archipelago contains thousand of islands that divide the

archipelagic waters into several individual seas. The largest and well-known seas are:
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the Java, Bali, Flores, Savu, Timor, Banda, Arafura, Sulawesi, Molucca, and Ceram
Seas.

Important straits that provide shipping routes into and through archipelagic

waters are Sunda, Lombok, Ombai, Wetar, and Makassar. The Indonesian seafloor is
characterized by a relatively flat continental shelf that extends from the coasts to about
200 meters (m) deep and has numerous islands (Figure 3.1). The Indonesian continental
shelf includes the Sunda, Arafura and Sahul shelves, which are some of the most
extensive in the world (Morgan and Valencia, 1983).
The nation’s extraordinary geography reflects its geologic complexity. Indonesia’s
islands are situated in a complex geological setting created by interaction of six
lithospheric plates: the Eurasian, South China Sea, Indian, Australian, Philippine and
Pacific which makes the region tectonically active and rich in minerals (Prasetyo, 1996).
In addition to the complex geography associated with the distribution of land and seas in
Indonesia, deep trenches and basins, innumerable coral islands, and broad continental
shelves form a complex pattern not found over such an extended area in any other part
of the world (Morgan and Valencia, 1983:6-7). In the Indian Ocean south of Java and
Sumatera is the Java Trench, with an extreme depth of 7,450 meters (m) and part of a
system of trenches that includes the shallower (5,160 m) Bali Trench parallel to it.
The principal determinants of climate in Indonesia are its tropical location
straddling the equator (from 6oN to 10oS and 95oE to 142oE), the distribution of land
and sea with marine influences dominating, and the seasonal wind and precipitation
patterns associated with monsoonal circulation. Indonesian archipelagic waters are
located between the large land masses of Asia and Australia and are the “ideal
monsoonal region.” (Wyrtki, 1961:17).

3

As stated in ‘Wawasan Nusantara’. See Annex 3.
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Source: National Coordination Agency For Survey and Mappeing (BAKOSURTANAL)

Figure 3.1 Map of Republik Of Indonesia

The topography of the archipelagic seas determine the nature of the exchange of
waters between the Pacific and the Indian Ocean. According to Nontji (1987), the net
mass transport is from the Pacific to the Indian Ocean. Water from the North and
Southern gyres of the Western Pacific flow southwards through the deep channel of the
Makassar Strait. As the water passes through the Makassar Strait land runoff from
Eastern Kalimantan lowers the salinity and adds nutrients. Confined by the Sunda shelf
to the west, the water either continues southwards and flow directly to the Indian Ocean
through the narrow Lombok straits, or is deflected eastward through the Flores and
Banda Seas to be again deflected southwards by the Sahul Shelf to then flow into the
Indian Ocean through the Sawu and Timor Sea.
Tidal inundation and amplitude are the major influences on the coastal habitat,
human settlement patterns and economic activities. The extent of tidal inundation of the
coastal areas is obviously determined by the height of the tide and by the local coastal
topography. According to Bird and Ongkosongo (1980), Indonesia’s tides are affected
by both the Pacific and Indian Oceans. A semi-diurnal tide dominates the Indian Ocean
and influences the northern coastal of Sumatra and the Malacca Strait. The Western
Pacific has a diurnal tide and in the waters between Kalimantan and the Java Sea have
an almost purely diurnal tide. Elsewhere, including the eastern archipelago, the tidal
systems interact to produce mixed tides with the semi-diurnal prevailing. The tidal
amplitude over most of Indonesia’s coastline is relatively weak, ranging between 0.7 to
1.0 m for much of the country. Changes in surface elevation of greater than one meter
only occur in areas where the tidal flow is confined by the shape of the coast and seabottom.

53

The coastal zone and marine environment is a dynamic system. Indonesian
coasts exhibit great diversity, encompassing the full range of tropical coastal
ecosystems; including rocky shores, beaches, coral reefs, mangrove forests,
brackishwater

swamps,

freshwater

swamps

and

estuaries

(Kartawinata

and

Soemodihardjo, 1976; Salim and Halim, 1984; Burbridge and Maragos, 1985; Nontji
1987; Ongkosongo et al, 1990 and Dahuri 1994).

Many are exploited by local

communities and have been transformed into more intensive production systems.
The characteristic of most Indonesian shorelines is determined by the local
geomorphology and the presence of freshwater inflow off the land, most of which enters
the coast through estuaries. The high rainfall and the presence of many large rivers,
streams, brackishwater wetlands, embayments and coastal shallow waters in close
proximity to one another result in a rich and diverse pattern of estuarine habitats,
influenced by the discharge, sediment and nutrient loads of the freshwater inflow.

3.2.2

Biological Resources
Generally the Indonesian coastal margin and shelf is dominated by either of two

major ecosystems: the estuarine mangrove ecosystem and coral reef ecosystem. These
are not necessarily mutually exclusive but local distribution normally reflects the
amount of freshwater, and its nutrient and silt, input to the area. The mangroves and
other wetlands act as modifiers of the nutrient transport from the land. The seagrasses
and estuaries are productive areas that serve as important feeding and nursery grounds
for fish that move between the different habitats.
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(1)

Mangrove

According to the World Conservation Monitoring Center (WCMC), mangroves
are defined as marine tidal forests that are most luxuriant around the mouths of large
rivers and in sheltered bays (WCMC, 2000). Mangroves, which are generally unstable
and complex ecosystems, are the place where marine ecosystems and mainland meet.
The mangrove habitat has an important role as the nursery, feeding, spawning, and
shelter ground for fish, shrimps, and other sea biota. It is also the habitat of many types
of birds, mammals, and reptiles.
Mangrove forests are well developed around mouths of the big rivers or
estuaries and sedimented coastal environments in Indonesia (Figure 3.2). They are
distributed widely in Irian Jaya, Kalimantan, and Sumatera. Until 1996, the area of
Indonesian Mangrove was 3.45 million hectares or 18-24 percent of world’s mangrove
(17.5 million ha). From that figure, approximately 1.5 million ha is in West Papua or
approximately 35.18 percent of the total area of Indonesian mangroves. The rest are in
East Kalimantan, South Sumatra, Riau and Maluku (Republika, 1996).
For Indonesia, mangroves contribute an important economic value added. Many
kinds of products have been produced, directly or indirectly, and most of them are
profitable (see Table 3.2 and 3.3).

Research conducted by the Environmental

Management Development in Indonesia (EMDI) Project in Bintuni Bay, West Papua, in
1991 reported that the total value of the resources in that area of 300,000 ha is
approximately U$ 1.5 billion. Fisheries are valued at about US$ 35 million per year and
a selective mangrove cutting scheme has a maximum value of about US$ 20 million per
year. For the region as a whole, traditional uses from hunting, fishing, and gathering
account for a value of about US$ 10 million per year (Ruitenbeek, 1992).
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Source: MOMAF, http://www.dkp.go.id

Figure 3.2 Coral Reef (Red) and Mangrove
(Green) in Indonesia, Philipoines and Australia

Table 3.2 Direct Products and Amenities Provided by
Indonesian Mangroves
____________________________________________________________________
Mangrove uses
Mangrove products
__________________________________________________________________________________
Fuel

Firewood: cooking, heating, smoking fish and sheet rubber burning
bricks
Charcoal
Alcohol

Construction

Timber for scaffolds and heavy construction; railroads ties; mining pitprops; deck pilings; beams and poles for buildings; flooring and paneling;
boat building material; fence posts; water pipes; chipboards; glues.

Fishing

Poles for fish traps; fishing floats; fish poisons; tannins for net preservation;
fish-attracting devices (FAD).

Agriculture

Fodder; green manure.

Paper production

Paper products.

Food and drugs

Sugar; dessert topping; vegetables from propagules; cigarette wrappers;
medicines.

Beverages

Alcohol; cooking oil; vinegar; tea substitute; fermented drinks.

Household uses

Furniture; glue; hairdressing oil; tool handles; rice mortar; match-sticks;
incense.

Other
Packing boxes.
Source: Tomascik et. al, 1997

Table 3.3

Indirect Products and Amenities Obtained
from Indonesian Mangroves
____________________________________________________________________
Source
Products
__________________________________________________________________________________
Offshore
Fisheries

Finfish: Food, fertilizer, bait, many species.
Crustaceans: Food, prawns, shrimps, crabs.
Mollucs: Food, oysters, mussels, cockles.
Bees
Honey and industrial wax
Birds
Food, recreation (bird watching and hunting)
Mammals
Food, fur, recreation (watching and hunting)
Reptiles
Skins, food, recreation
Other fauna
Amphibians: Food, recreation, etc.
__________________________________________________________________________________
Source: Tomascik et. al, 1997.
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Despite their economic importance, a significant proportion of Indonesia’s coastal
mangrove forests are undergoing rapid deterioration (Table 3.4). From the table, it can
be seen that up until 1990 Indonesia has lost approximately 60 percent of its mangrove
area. Conversion of mangrove to tambaks, rice fields, industrial estates and harbors has
exacerbated this.
(2)

Coral reefs

Coral reefs are found in clear waters, far from big river mouths or estuaries. The total
extent of coral reefs in Indonesia is about 17,500 km. The greatest extent of coral is
located in the Eastern part of the archipelago, characterized by clear water from
suspended sediment and excessive freshwater runoff. Based upon the morphology,
there are four types of coral reefs in Indonesia with distribution as follows:
•

Fringing reefs are the dominant reef type in the country and are mainly found
along the coast of Sulawesi, West Maluku, South Coast of Irian Jaya, Bali,
Mentawai, Belitung, Lingga and Riau islands.

•

Barrier reefs are mainly found in the tip of Sunda Shelf, East Kalimantan and
Togian Island of Central Sulawesi.

•

Atolls are the least common type of coral reefs found in Indonesia. They are
located in Taka Bone Rate off South Sulawesi and Flores Islands.

•

Patch reefs are mainly found in the Seribu Islands of Jakarta Bay and off Ujung
Pandang.

(3)

Seagrass and Seaweed

The seagrass ecosystems are known for their function as a nursery and a source
of food and nutrients for many important species of marine animals. The existence of
productive commercial shrimp fisheries in the coastal waters of the Aru Islands,
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Table 3.4

Mangrove Area (Ha) Estimates in Indonesia 4

__________________________________________________________________________________
Province

Remaining Mangroves
1986-1990

Former Area

Percentage Lost
(%)

____________________________________________________________________
Aceh

<20,000

60,000

67

North Sumatra

30,750

95,000

68

West Sumatra

18,800

11,000

85

Riau

184,400

259,500

29

Jambi

40,500

18,500

78

231,020

354,500

35

Bengkulu

<2,000

2,000

<1

Lampung

11,000

56,500

81

West Java

<5,000

55,500

92

Central Java

13,570

46,500

71

East Java

500,000

5,750

99

Bali

<500

1,000

50

NTB

4,500

9,500

53

NTT

20,700

29,000

29

100

100

0

West Kalimantan

40,000

213,000

81

Central Kalimantan

20,000

84,000

76

South Kalimantan

66,650

115,000

42

266,800

680,000

61

4,830

30,500

84

Central Sulawesi

17,000

43,000

60

South Sulawesi

34,000

110,000

69

South East Sulawesi

29,000

89,000

67

100,000

197,500

49

1,382,000

>1,500,000

10

South Sumatra

East Timor

East Kalimantan
North Sulawesi

Maluku
Irian Jaya

__________________________________________________________________________________
Total
2,490,180
4,129,100
60
__________________________________________________________________________________
Source: Giesen, 1993 in Tomascik et. al, 1997.

4

Include East Timor

59

Maluku, is largely due to the presence of extensive seagrass beds in these areas.
Destruction of seagrass habitats by trawlers will ultimately bring an end to the shrimp
fishery in the area (Tomascik, et. al, 1997).
Seagrass beds frequently occur landward of coral reefs where they are protected
from heavy wave actions and seaward of mangroves. Twelve species of seagrasses
have so far been found in Indonesia’s marine waters (den Hartog, 1970). Common
seagrass genera in Indonesia include Halodule, Halophila, Enhalus, and Thalasia. The
distribution of seagrasses in Indonesia is presently unknown in detail.
Seaweed/Alga beds are mainly found on reef flat areas between coral reefs and
mangroves. About 555 seaweed species are found in Indonesia and 56 of which have
been utilized for a variety of purposes, such as food industries, pharmaceutical,
cosmetics, and biotechnological industries.

(4)

Up-welling Ecosystems

Up-welling ecosystems are important for sustainable coastal resource
development in Indonesia because these ecosystems are associated with high fisheries
productivity. Upwelling ecosystems in Indonesia can be found in Banda and Arafura
seas, offshore of South Java to Sumbawa, the southern part of Makassar Strait, Flores
sea and Bone Bay, Maluku sea, Halmahera sea, North of Irian Jaya, and West Coast of
West Sumatra (Nontji, 1993).

(5)

Fisheries

With a total marine area of around 5.8 million km2, the fishery potential in
Indonesian Waters is abundant (Figure 3.3). There is an estimate of 6.7 million tonnes
of fish sustainable yields potential in a year, consisting of 4.4 million tons in Indonesian
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Territorial Waters and 2.3 million tonnes in EEZ areas. From that number, Indonesia
can make use of 5,338,000 tons, or 3,528,000 tons of fish in Indonesian Territorial
Waters and 1,860,000 tons in area of EEZ (Astawa, 1996).
For more than two decades (1975-1997), the fish catch in Indonesia (marine and
mainland) has increased. According to the Indonesian Central Bureau of Statistics
(BPS), total fishery yields of Indonesia in 1975 were approximately 1.390 million tons;
ten years later (1985) the number had increased 72 percent to approximately 2.395
million tons; and then the next ten years (1995) recorded a 78 percent increase to
approximately 4.263 million tons.

In 1997, BPS recorded the total number of

approximately 4.549 million tons or an increase of 2 percent from the previous year.
Marine fishery production is dominated by the production of the pelagic fishery. Yield
from the pelagic fishery typically reaches approximately 60 percent of the total marine
fishery yield. The next group is the demersal fishery, which reaches approximately 25
percent of the annual total fish yield (Astawa 1996; FAO, 2000).
According to Coordination Forum of Fishery Resources Catch Management of
Directorate General of Fisheries, there are nine fishery management areas in Indonesia:
(1) Malacca Strait; (2) South China Sea; (3) Java Sea; (4) Makassar Strait and Flores
Sea; (5) Banda Sea; (6) Seram Sea until Tomini Gulf; (7) Celebes Sea and Pacific
Ocean; (8) Arafura Sea; and (9) Indian Ocean. The research conducted by the National
Commission on Marine Fishery Research (KOMNAS KAJISKANLAUT) in 1997
shows the production, potential, level of exploitation, and opportunities in developing
all marine fishery resources in each of the nine fishery management areas (Table 3.5).
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Source: MOMAF, http://www.dkp.go.id
Last accessed 15 July 2002

Figure 3.3 Production of Tuna and Skipjack Species in Indonesian Waters

Table 3.5

Production, Potential, Exploitation and Developing
Opportunities of Marine Fishery Resources in 1997
____________________________________________________________________
Group of Resources
Fishery Management Areas
(All Marine Fishery ______________________________________________________________
1
2
3
4
5
6
7
8
9
Resources)

Indonesian
Waters

__________________________________________________________________________________
Production
242.4
506.4 746.6 433.1 73.4 249.2 437.8 425.6 474.6
3,589.2
(103 tons/year)
Potential
215.7 1,203.5 842.5 679.4 248.4 587.7 695.9 791.5 903.4
6,167.9
(103 tons/year)
Exploitation (%) 112.4
42.1 98.6 63.8 29.6 42.4
62.9 53.8
52.5
58.2
Developing
47.9
1.4 26.2 60.4 47.6
27.1 36.2
37.5
31.8
Opportunities (%)
__________________________________________________________________________________
Source: Kusumastanto, 1999

Although until 1997 only about 58.2 percent of marine fishery resources have been
exploited, some areas are already over exploited. Assuming that only legal fishery
activities are counted, Malacca Strait and Java Sea suffer the most from overfishing,
with more than 80 per cent exploited. Overfishing mainly happened on areas with high
population and industrialization. Meanwhile, it is estimated that more than 95 per cent
of Indonesian fishermen are considered traditional fishermen (Astawa, 1996).

3.2.3

Hydrocarbon and Mineral Resources
The mineral resources, and particularly oil and gas, constitute the backbone of

Indonesia’s economy, with oil and gas contributing nearly half of the country’s export
earnings. Indonesia has reserves of both oil and gas, which in 1992 were estimated at
11.3 billion barrels of oil and 101.7 billion cubic feet of natural gas (BAPPENAS,
1994). As oil fields tend to be small, continuous development of new fields is required
to maintain national production levels. Important exploration areas include the South
Java Sea, the Strait of Malacca, the South China Sea, Makassar Strait and South
Sulawesi.
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Some 60 sedimentary basins have been identified, of which 14 have oil or gas
production and a further 24 have a proven potential. The other 22 basins that have not
been explored yet are generally located in the deep sea of eastern Indonesia. Thus high
technology and great investments are needed for exploring them. Virtually all the
developed oil and gas fields are in the western part of the country, mostly in Sumatra
and Kalimantan, but the potentially productive basins include several around Sulawesi,
Timor and Irian Jaya in the east. Substantial parts of many of these basins are offshore
(Figure 3.4 and 3.5).
In addition to oil and gas there is substantial production of coal, tin, nickel and
limestone (for cement). The following minerals are known to occur in the marine areas
of Indonesia (MREP, 1991):
•

Tin occurs as placer deposits in the vicinities of the islands of Bangka and
Belitung, as well off islands in the Riau archipelago and off the coast of West
Kalimantan. Zircon and other radio-active minerals are known to occur in more
or less the same areas.

•

Phosphate deposits, in the form of potassium phosphate nodules or granules
have been identified in the Timor Sea.

•

Manganese-oxides occur, in the form of pavements, crust or nodules, in the
Banda, Seram and Maluku seas as well as in offshore EEZ areas near West
Sumatra (Indian Ocean) and Irian Jaya (Pacific Ocean).

•

Ferro-metallic nodules are restricted to the vicinity of some islands in North
Sulawesi Province. Iron sands occur along the south coast of Java.

•

Chromite has been found off the coast of Central and Southeast Sulawesi, and
can be regarded as an extension of the terrestrial occurrence of that mineral.
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Source: PERTAMINA, http://www.pertamina.com
Last accessed 12 October 2000

Figure 3.4 Oil Resources in Indonesia
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Source: PERTAMINA, http://www.pertamina.com
Last accessed 12 October 2000

Figure 3.5 Gas Resources potency in Indonesia

3.2.4

Problems
Problems related to marine resources have increased in accordance to the growth

in marine exploration activities. There is evidence that a number of marine and coastal
resource systems are being subjected to stress and degradation from inappropriate land
and water use practices in upstream areas and mismanagement of the marine
environment. Examples are:
•

Marine traffic accidents resulting in the release of waste and toxic materials
affecting living resources (fisheries, mangroves, coral reefs, seagrass beds).

The problems of marine pollution from the collisions of ships in Indonesia
began to emerge as a national issue after the grounding of the super tanker
Showa Maru in the Singapore Strait on January 6, 1975 at Buffalo Rock just
inside Indonesian territorial waters (Setiapermana, 1992). Records indicate that
since then 25 incidents have occurred in many areas with varying degrees of
severity (Soeharto, 1998).
•

Depletion of fish stocks as a result of over-fishing.
Some eighty percent of Indonesia’s fisheries production arises from small- scale
operations in inshore waters along diverse, widespread coastal areas
characterized by dense human population. The fall in catch per unit effort
indicates over-fishing of much of the fisheries of the coast of Sumatra, West
Java and much of Sulawesi (DGF, 1997).

•

Coral mining reducing the habitat available to support reef fisheries and
increasing the incidence of coastal erosion
Mining of reefs is common despite the valuable functions of these reefs. On the
South coast of Bali and the South-west coast of Sulawesi, coral blocks have
traditionally been used for construction. Coral is also traditionally been used as
a resource of lime production.

There is also extensive reef damage from
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explosives in Jakarta Bay, on the West coast of Lombok, South-west coast of
Timor and the South-west coast of Sulawesi (Rice, 1991). Destruction of reefs
has a long-term adverse effect especially on demersal fish yields. Coral mining
has reportedly led to serious beach erosion in Bali (Praseno and Sukarno, 1977).
•

Inappropriate coastal engineering works causing changes to coastal erosion
and deposition process, which effects on habitat and coastal facilities;
For example, coastal erosion arising from tourism development in Tuban-Kuta,
Bali. The erosion is caused by a combination of factors: coral mining from 1968
to the mid-1970s, the interruption to longshore drift by a 1-km extension of
runway in the 1970s and 1980s across a coral reef flat that is to near its edge,
and the construction of sea walls and other structures. The erosion of the
northern side of the runway affected more than 300 m of beach.

Lubis,

Kridoharto and Sikumbang (1986) reported an erosion rate of 7.5 m/year north
of the PERTAMINA Cottages, which are protected by sea wall and tretapods.
•

Over-harvest of mangrove forests resulting in a reduction in sustainable
yield potential, increased oil salinity and destruction of fisheries habitat
Despite their economic importance, a significant proportion of Indonesia’s
coastal mangrove forests is undergoing rapid deterioration. Within the period of
1986-1990, mangrove areas decreased from about 4.1 million hectares to 2.5
million hectares (Tomascik et al., 1997). Conversion of mangrove to tambaks,
rice fields, industrial estates and harbours has exacerbated this. However, the
indiscriminate conversion of mangrove is caused mainly by the operations of the
forestry concessionaires, who clear large tracts to supply the pulp and paper
industry. Commercially logging is centred on the provinces of Riau, Irian Jaya
and East Kalimantan (CEMP, 1995).

68

•

Urban and industrial developments leading to discharge of untreated
waters and effluents, and displacement of estuarine habitat
The potential pollution loads from industrial waste based on industrial
production activities calculated from industrial outputs, identifies areas with
high potential pollution in North Sumatra, South Sumatra, DKI Jakarta, West
Java, Central Java, East Java, West Kalimantan and East Kalimantan (World
Bank, 1990).
The most devastating Indonesian example of large scale pollution impact is
Jakarta Bay, where the inshore demersal fishing industry has been all but
destroyed.

Thermal pollution comes from two steam powered electrical

generators operating in Jakarta Bay at Muara Karang and Tanjung Priok. A
network of rivers that finally empty into Jakarta Bay run through some of the
most densely populated and industrialized areas in Indonesia (JABOTABEK:
Jakarta, Bogor, Tangerang and Bekasi).

The pollution has also made

consumption of fishery products dangerous to health because of their high
bacterial and heavy metal content. Faecal bacteria average level at 25,400/100
ml was 25 times the World Health Organization (WHO) recommended levels for
recreational areas and aquaculture. Coliform bacteria and faecal streptococcus
levels were also extremely high at 122,000 and 15,000/100 ml respectively
(Thayib and Razak, 1988). The European Union mandatory limit for bathing
water is 10,000 per/100 ml coliform bacteria and the guidelines for
streptococcus is 100/100 ml.

3.3

International Laws and Agreements
Many of the issues that marine and coastal management must address have an

international dimension. As a consequence of the status of marine and coastal space as
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a common and because of its physical, biological, chemical, social, and political
characteristics, marine and coastal areas require some degree of international
cooperation (Juda, 1996).
International marine and coastal law often takes the form of treaties or
conventions, which may be either bilateral (between two States) or multilateral
(between more than two States). Multilateral agreements may be either global (between
as many States as possible to deal with issues of universal concern) or regional
(confined to particular geographical areas). Although such treaties and conventions are
legally binding, they can only bind those States that agree to join them, and therefore
their effectiveness depends on the principle of consent.

Some other international

agreements affecting marine and coastal areas take the form of declarations, in which
States declare their intention to achieve specified objectives, but do not make legally
binding commitments. Such non-binding instruments are often describes as “soft law”
(Birnie, 1997:39).
The last five decades of the 20th century was a profoundly productive period for
defining the international law governing marine and coastal space. During this period,
representatives from various countries have negotiated special regimes to manage
multiple national interests and activities affecting marine and coastal space. Among
these legal developments are included, inter alia, rules and norms for regulating
offshore coastal state and continental shelf jurisdiction, vessel safety and construction,
navigation traffic through straits and on high seas, access to deep seabed resource
exploitation, conservation standards for fisheries, marine environmental protection,
jurisdictional consideration for islands and archipelagoes, and prohibitions against
certain unlawful activities such as piracy, slave trading, and narcotrafficking.

In

addition, new technological developments and changing perceptions of national
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interests will continue to create the need for new regulations and the refinement and
clarification of current legal ones.
The unity of the ocean dictates the need for a harmonized regime with special
rules to guide how all ocean space should be used to serve the best interests of all states.
Norms and principles are the basis of governance. The study of international regimes is
based on the recognition of the importance of norms because they set standards of
appropriate behavior (Ringbom, 1997:3).

In looking to the future development of

marine and coastal management systems, the sustainable development principle appears
to be receiving the most attention internationally (Friedheim, 1999).
Sustainable development was defined in the Bruntland Report as ensuring that
the needs of the present are met without compromising the ability of future generations
to meet their own needs (WCED, 1987). Sustainability is well established as a major
international norm that should guide the use of renewable marine and coastal resources,
as well as being a goal of marine and coastal policy and management. A necessary
element of sustainable development is a decision making or policy process that (Cicinsain and Knecht, 1998:84): (1) is guided by a set of principles; (2) is integrated in
nature; and (3) has the capacity to craft sustainable development (e.g., can employ
sufficient technological know-how, sufficient natural resources, and appropriate human
resources).
A fundamental norm such as sustainability requires the development of rules or
a set of principles that can guide specific human behaviors that are consistent with goals
the norm sets. Aspects of it can be seen in some most important conventions such as the
United Nations Law of the Sea Convention (LOSC), the conventions coming out of the
Rio Earth Summit (the most important from Agenda 21), the Straddling Stocks
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Convention, the RAMSAR Convention on Wetland, and several International Maritime
Organization (IMO) Conventions.

3.3.1

Evolution in the International Laws
(1) The United Nations Law of the Sea Convention
The United Nation Law of the Sea Convention (LOSC), which was concluded in

1982 and entered into force on 16 November 1994, defines the international legal
framework for oceans and seas.

It has been ratified by Australia and Indonesia.

UNCLOS establishes general principles of jurisdiction and responsibility in the marine
environment to which other international, regional and national laws must conform.
The Convention defines the maximum extent and delimitation methods of maritime
zones, together with the powers and duties of States within them.
Coastal States are entitled to claim a territorial sea up to 12 nautical miles from
their baselines, 5 where they enjoy sovereignty subject to a right of innocent passage by
foreign vessels. 6

They may also declare a contiguous zone up to 24 miles from the

baselines, in which they may exercise the control necessary to prevent and punish
infringement of their customs, fiscal, immigration and sanitary laws within their
territory or territorial sea. 7
Coastal States have sovereign rights in a 200 miles EEZ with respect to natural
resources and certain economic activities, and would also have restricted jurisdiction
over scientific research and environmental protection. 8 In addition, Coastal States have
sovereign rights over the natural resources of their continental shelf, but these are

5
6
7
8

LOSC article 3
LOSC article 17
LOSC article 33
LOSC article 56
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confined to mineral and other non-living resources together with sedentary species of
living organism. 9
Archipelagic states, made up of a group or groups of closely related islands and
interconnecting waters, have sovereignty over a sea area enclosed by straight lines
drawn between the outer-most points of the outermost islands and drying reefs. 10 The
ships of all other States enjoy the right of archipelagic sea lanes passage through sea
lanes designated by the archipelagic state and innocent passage elsewhere in the
archipelagic waters. 11
An important feature of UNCLOS is the prominence accorded to marine
environmental protection. States have an obligation to protect and preserve the marine
environment, and this requires them to prevent, reduce and control marine pollution. 12
This is elaborated in specific provision relating to global and regional co-operation, 13
technical assistance, 14 monitoring and environmental assessment, 15 enforcement, 16 and
responsibility and liability. 17 States must also establish international rules and national
legislation for pollution from land-based sources, 18 sea-bed activities, 19 dumping,20
vessels 21 and the atmosphere. 22 Other environmental provisions appear throughout the
Convention.

9
10
11
12
13
14
15
16
17
18
19
20
21
22

LOSC article 77
LOSC article 47
LOSC article 53
LOSC article 192
LOSC article 197
LOSC article 202
LOSC article 204
LOSC articles 213-222.
LOSC article 235
LOSC article 207
LOSC article 208
LOSC article 210
LOSC article 211
LOSC article 212
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The Obligation to Conserve. 23 Coastal States have an obligation to ensure that
the living resources in their EEZs are not endangered through overexploitation. The
LOSC imposes a duty on coastal States to determine the allowable catch in the EEZ and
to ensure through proper conservation and management measures that the living
resources in the EEZ are not endangered by overexploitation.

Conservation and

management measures must be adopted based on the best scientific advice available to
the coastal States. Such measures must be geared towards maintaining or restoring the
populations of harvested species at levels which can produce the maximum sustainable
yield. The LOSC gives coastal States considerable discretion to determine the factors to
take into account in deciding on the conservation and management measures in the
EEZ.

Indeed, the LOSC states that such measures may be qualified by relevant

environmental and economic factors, including the needs of coastal fishing communities
and the special requirements of developing States.
From a practical viewpoint, the value of determining the allowable catch has
been questioned by some fisheries experts because the determination of the allowable
catch is only one of the means available to manage fisheries resources. According to
the Garcia et al (1986:192):
The requirement in article 61(1) that the coastal State shall determine the allowable catch needs
to be carefully considered. Those originally drafting this paragraph may have had the hope that
it would be possible to set some figure as the proper value for the allowable catch, on some
objective scientific grounds (eg., MSY), and that policy questions would then be concerned
solely with how this catch should be taken, including the question of the possible allocation of a
surplus to foreign fleets. It is almost true to say that the reverse holds good. Important policy
matters have to be settled first, which must include definitive and explicit recognition of the
newly acquired right by all concerned, decisions on the relative importance of high total catch
vis-sa-vis high catch rates, or stability of the system, as well as, where appropriate, on the rate
at which depleted stocks should be rebuilt. Only then, and after collecting information about the
current stock abundance, is it possible for scientists to calculate the magnitude of the allowable
catch for the forthcoming season.

23

LOSC article 61
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These practical difficulties partly explain why the LOSC simply “provides a framework
in which the coastal State may formulate its own management plans” and gives coastal
States a lot of management flexibility.
Optimum Utilisation.24 In addition to their conservation obligations, coastal
States have an obligation in relation to the optimum utilisation of the living resources in
the EEZ. To meet this obligation, coastal States are required to determine their capacity
to harvest the allowable catch. Where they do not have the capacity to harvest the entire
allowable catch, coastal States are required to share the surplus through agreements or
other arrangements. However, the LOSC gives coastal States substantial flexibility.
According to article 62(3) of the LOSC:
In giving access to other States to its exclusive economic zone under this article, the coastal State
shall take into account all relevant factors, including, inter alia, the significance of the living
resources of the area to the economy of the coastal State concerned and its other national
interests, the provisions of articles 69 and 70, the requirements of developing States in the
subregion or region in harvesting part of the surplus and the need to minimise economic
dislocation in States whose nationals have habitually fished in the zone or which have made
substantial efforts in research and identification of stocks.

The requirement that the coastal State can take into account its “national interest” in the
discharge of the optimum utilisation obligation also demonstrates the wide discretion
the LOSC gives to coastal States.
As part of the wider conservation and management responsibilities, the LOSC
imposes specific obligations in respect of certain types of species within their EEZs.
The extra obligations cover straddling/transboundary stocks and highly migratory
species. Article 63 which deals with straddling stocks provides that where the same
stock or stocks of associated species migrate between the zones of two or more States
they are required to seek to directly or indirectly or through appropriate organisations
agree upon measures to coordinate to ensure the conservation of such stocks. With

24

LOSC article 62
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respect to highly migratory species, coastal States and fishing States are required by
article 64 of the LOSC to cooperate with a view to achieving conservation.
Obligation to Protect and Preserve the Marine Environment. Fundamental to
the fisheries conservation obligations under the LOSC is the preservation of the marine
environment. Accordingly, article 56 of the LOSC gives coastal States jurisdiction as
regards the protection and preservation of the marine environment. Article 192 also
provides that “States have the obligation to protect and preserve the marine
environment”. Article 193 reinforces these obligations by stating that “States have the
right to exploit their natural resources pursuant to their environmental policies and in
accordance with their duty to protect and preserve the marine environment”.
From the foregoing, the conclusion can be drawn that the jurisdiction of coastal
States over the living resources in their EEZ and their corresponding duties to conserve
the resources therein, give them some powers to enact appropriate environmental laws
in the EEZ. In exercising their rights and duties in the EEZ, coastal States “shall have
due regard to the rights and duties of other States and shall act in a manner compatible
with the provisions of the LOSC”. 25 This is a logical conclusion given the intricate
connection between the management of the living resources in the EEZ and the health
of the EEZ environment.

After all, the fisheries resources in the EEZ cannot be

managed without protecting the environment in which they inhabit (Tsamenyi and
Aqorau, 1996).
Although the Convention establishes the outer boundaries of national
jurisdiction, sets forth general principles for governing specific ocean uses, and sets
standards for marine environmental protection, it does not address conflict among uses
or deal with prefered institutional mechanisms for marine and coastal management. The
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more detailed guidance regarding options and management approaches for national
marine and coastal zones was provided by the United Nations Conference on
Environment and Development (UNCED). 26

(2)

The United Nations Conference on Environment and Development
(UNCED)

UNCED held in Rio de Janeiro in 1992, at which virtually every nation in earth,
including Australia and Indonesia, was represented. Five major outputs emerged from
UNCED. They are (i) the Rio Declaration on Environment and Development, (ii) the
Framework Convention on Climate Change, (iii) the Convention on Biological
Diversity, (iv) Agenda 21, and (v) a set of forest principles. Some of these international
instruments are non-binding documents. Yet in signing the document, governments
indicated a willingness to be part of the international consensus seeking to move toward
a more sustainable society along the lines set forth in the instruments.
The Rio Declaration. The Rio Declaration on Environment and Development, a
set of twenty-seven principles to guide national and international actions on
environment, development and social issues, was approved by all nations attending the
conference. These principles could be grouped into three categories applying to
development, environment and process related to marine and coastal management as
follows (Table 3.6).
The Convention on Biological Diversity.

The Convention on Biological

Diversity is the main international forum for addressing biodiversity. Its three objectives
are conservation of biological diversity, sustainable use of its components, and a fair
and equitable sharing of the benefits of genetic resources. This Convention came into

25
26

LOSC article 56 (2)
The major prescriptions for ocean and coastal management included in Chapter 17 of Agenda 21
(titled ”Protection of the Oceans, All Kinds of Seas, Including Enclosed and Semi-Enclosed Seas,
and Coastal Areas and the Protection, Rational Uses and Development of Their Living Resources”).
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force in late 1993. In November 1995, this body adopted the "Jakarta Mandate" on
Marine and Coastal Biodiversity.

Table 3.6

Principles Set Forth in the Rio Declaration on
Environment and Development.
______________________________________________________________________
On Development
• Human beings are at the center of concerns for sustainable development.
• States have the right to develop.
• Priority should be given to special needs of developing countries.
• States have a sovereign right to exploit resources but must ensure their activities do not cause environmental
damage to other jurisdiction.
• Nations have common but differentiated responsibilities for solving environmental problems.
• Unsustainable patterns of production and consumption must be reduced and eliminated.
• Appropriate demographic policies must be promoted.
• A supportive and open international economic system must be promoted.
On Environment
• Environmental protection must be an integral part of the development process.
• States shall enact effective environmental legislation.
• States shall develop national law regarding liability and compensation for the victim of pollution and other
environmental damage.
• States shall discourage or prevent the relocation and transfer to other states of environmental harmful activities.
• States shall apply the precautionary approach.
• Polluters should bear the cost of pollution.
• States shall be responsible for international notification of natural disasters, emergencies and other activities
with negative transboundary consequences.
• States must consider the environmental rights of peoples under oppression.
• Peace, development, and environmental protection are interdependent and invisible.
On Process
• States need to promote the participation of all concerned citizens.
• States should be concerned with intergenerational equity and the right of future generation.

____________________________________________________________________
Source: Cicin Sain and Knecht (1998:78)

Agenda 21.

Agenda 21 that was agreed at the UNCED is an important

declaration of policy. Chapter 17 of Agenda 21 deals with the protection of oceans, sea
and coastal areas, and with rational use and development of their living resources. It
recognizes that the principles of international environmental law expressed in UNCLOS
create a need for new approaches to marine and coastal management.
The introduction of the chapter stresses both the importance of oceans and coasts
in the global life support system and the positive opportunity for sustainable
development that oceans and coastal can represent. This opportunity, if conducted in a
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sustainable development mode, can yield significant economic and social benefits for
coastal human settlements while protecting environmental integrity. The introduction
also underscores that UNCLOS “provides the international basis upon which to pursue
the protection and sustainable development of the marine and coastal environment and
its resources.” 27
The specific program areas of Agenda 21 Chapter 17 (Oceans) may be
summarized as follows:
(a)

Integrated management of coastal areas, including representation of all affected
interests in decision making, to ensure that human uses of these areas are
compatible, sustainable, and environmentally sound;

(b)

Development and implementation of strategies, particularly at the local and
national level, to prevent degradation of the marine environment from landbased activities, including recognition of this effort as a central component of
coastal area management;

(c)

Strengthening and improving implementation of international measures to
prevent marine pollution from vessels and from dumping at sea;

(d)

Improved management of coastal fisheries, including use of selective gear and
practices, to ensure healthy populations and to meet human nutritional needs;

(e)

Implementation of obligations for international cooperation to conserve marine
living resources found on the high seas (e.g., straddling stocks and highly
migratory species);

(f)

Protection and restoration of endangered marine species, as well as preservation
of marine biological diversity, including protection of rare or fragile ecosystems
and habitats critical for marine species;

27

Para.17.1
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(g)

Coordinated programs of scientific research and systematic observations, as well
as data exchange, to improve understanding and management of the marine
environment, including implementation of a Global Ocean Observing System;

(h)

Regular review and coordination of activities within the United Nations system
relating to the protection and sustainable development of the marine
environment and revitalization of the United Nations Environment Programme
(UNEP) Regional Seas Program; and

(i)

Elaboration of programs to address the particular problems of small island
developing States, whose economies and very existence is integrally tied to the
marine environment.
To achieve the commitment of coastal States to marine and coastal management

under national jurisdiction, 28 Chapter 17 declares that it will be necessary, inter alia, to:
•

Provide for an integrated policy and decision-making process, including all
involved sectors, to promote compatibility and a balance uses;

•

Identify existing and projected uses of coastal areas and their interactions;

•

Concentrate on well-defined issues concerning marine and coastal management;

•

Apply preventive and precautionary approaches in project planning and
implementation, including prior assessment and systematic observation of the
impacts of major projects;

•

Promote the development and application of methods, such as national resource
and environmental accounting, that reflect changes in value resulting from uses
of marine and coastal areas, including pollution, marine erosion, loss of
resources and habitat destruction;

28

Para.17.6
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•

Provide access, as far as possible, for concerned individuals, groups and
organizations to relevant information and opportunities for consultation and
participation in planning and decision-making at appropriate levels.
The key to achieving sustainable governance of marine and coastal areas is an

integrated (across disciplines, stakeholder groups, and generations) approach based on
the paradigm of “adaptive management”. A group of scientists and economists of the
Luso-American Development Foundation has sought to identify the principles upon
which such a new paradigm could be based. It includes: (i) Responsibility; (ii) ScaleMatching; (iii) Precaution; (iv) Adaptive Management; (v) Full Cost Allocation; (vi)
Participation (Constanza, et al., 1998).
Other important international conventions in which Indonesia is a party are:
(i)

The Convention on the Prevention of Marine Pollution by Dumping of Wastes
and Other Matter, London, 1972

(ii)

Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal (Basel Convention)

(iii)

Global Program of Action for the Protection of the Marine Environment from
Land-Based Activities, 1995

(iv)

Convention on the International Hydrographic Organization (IHO)

(v)

Convention on Wetlands of International Importance Especially As Waterfowl
Habitat, Ramsar, 1971

(vi)

Convention on International Trade in Endangered Species of Wild Fauna and
Flora, Washington, (CITES) 1973

(vii)

Agreement to Promote Compliance with International Conservation and
Management Measures by Fishing Vessels on the High Seas (Compliance
Agreement)
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(viii) Agreement for the Implementation of the Provisions of the United Nations
Convention on the Law of the Sea of 10 December 1982 Relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory
Fish Stocks, 1995
(ix)

Convention on the Intergovernmental Maritime Consultative Organization, 1948

(x)

International Convention on Civil Liability for Oil Pollution Damage (CLC),
1969; International Convention Establishing a Fund for Compensation of Oil
Pollution Damage (Fund Convention), 1971

(xi)

International Convention for the Prevention of Pollution From Ships, as
amended (MARPOL Convention), 1973/1978

(xii)

International Convention on Oil Pollution Preparedness, Response, and
Cooperation (OPRC Convention), 1990

3.3.2

Indonesian challenges and opportunities
BAPPENAS and CIDA (1987) addressed some challenges and opportunities for

Indonesia in order to capitalize on the trend towards increased coastal State jurisdiction
over marine and coastal resources which emerged from LOSC. These are:
(1)

implementing the provisions of the LOSC which pertain to expanded maritime
boundaries, especially with respect to archipelagic waters and the necessity to
cooperatively establish a number of potentially controversial maritime
boundaries;

(2)

realizing the economic benefits made possible by the extension of Indonesian
maritime jurisdiction;

(3)

establishing and monitoring effective management of the new areas falling under
Indonesian control;
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(4)

cooperating with Association of South East Asian Nations (ASEAN) neighbors
in such matters as regional fisheries management, hydrocarbon exploration,
shipping and pollution control;

(5)

administering key straits used for international navigation;

(6)

revitalizing Indonesian maritime commerce; and

(7)

revitalizing Indonesian marine sciences.

(1)

Archipelagic Waters

Indonesia was particularly responsible at the UNCLOS III for catalyzing
acceptance by the international community of the concept of archipelagic waters.
Pursuant to UNCLOS, an “archipelagic state” means a State constituted wholly by one
or more archipelagos, and may include other islands. An “archipelago” is a group of
islands, including parts of islands, interconnecting waters, and other natural features
which are so closely interrelated that such islands, waters, and other natural features
form an intrinsic geographical, economic and political entity, or which historically has
been regarded as such. 29
As early as 1957, Indonesia laid claims to the entire Indonesian archipelago. 30
According to the Indonesian concept of Wawasan Nusantara 31, the seas and the straits,
as well as the air space, must be used to bridge the physical separations between the
islands and the various ethnic groups, so that the country becomes one interconnected
unit. During UNCLOS I, the Indonesian delegate, Subardjo, explained Indonesia’s
unilateral legal action with regard to the archipelagic concept as follows:
Indonesia consists of some 13,000 islands scattered over vast area. To treat them as
separate entities, each with its own territorial waters, would create many serious
problems. Apart from the fact that the exercise of state jurisdiction in such area was a
matter of great difficulty, there was the question of the maintenance of communication
29
30
31

LOSC Article 46
Juanda Declaration
Consept of view
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between islands. If each of Indonesia’s component islands were to have its own
territorial sea, the exercise of more effective control would be made extremely difficult.
Furthermore, in the event of an outbreak of hostilities, the use of modern means of
destruction in the adjacent waters would have a disastrous effect on the population of the
islands and on the living resources of the maritime areas concerned. That is why the
Indonesian government believes that the seas between and around the islands should be
considered as forming a whole with the land territory, and that the country’s territorial sea
should be measured from baselines drawn between the outermost points of the outermost
island. (Tangsubkul, 1983:199).

This Indonesian claim encompassed a total of 666,000 square nautical miles. As a
result of this claim, ownership of numerous fishing and the legal status of some major
sea lanes in the Indonesian region have been changed. 32
Environmental management imperatives require closer attention to be paid to
maritime traffic within the fragile archipelagic waters. Marine environmental protection
is especially recognized as a tool for ensuring the sustainability of the vital coastal
habitats of fish and aquatic resources; on the national level, the Conservation Act
authorizes the government to establish protected seascapes. Illegal fishing and other
unauthorized marine resource uses within archipelagic waters is a challenge. Although
the Convention mandates the archipelagic state to give due regard to or recognize
traditional fishing rights and other legitimate activities of an adjacent state within the
archipelagic waters, such uses must be subject to bilateral agreements. Reports of
foreign vessel intrusion into Indonesian waters have become more and more frequent,
especially in the last decade (DKP, 2001).
Perhaps the most highly contentious issue is the passage of foreign military
vessels within archipelagic waters. One reason why this issue is considered most
significant is the fact that most archipelagic waters of the Indonesian which are used by
foreign vessels are also astride the major population centers of the country. The mere
presence of military vessels, in Indonesian setting, serves a political purpose, especially
32

LOSC article 51(1) provides that an archipelagic state “shall recognize traditional fishing rights of
‘immediately adjacent’ states.” A bilateral treaty between Indonesia and Malaysia in 1982 relates to
Malaysian rights in archipelagic waters and the territorial sea. See Hamzah, B.A., “Indonesia’s
Archipelagic Regime: Implications for Malaysia” (1984), 8 Marine Policy 30.
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in times of tensions or hostilities. Submarine navigation in the ‘normal mode’ is a
particular safety concern. The waters are teeming with the activities of fishing and cargo
boats, fishing nets and gears of all types, and fish aggregating devices. These form
hazards to shipping both on the surface and under the water. Any submarine navigating
under water in archipelagic waters runs the risk of getting caught on the fishing nets or
fish aggregating devices that are scattered by fisherfolk in deep water.
In Southeast Asia many of the most important straits used for international
navigation such as the Straits of Malacca and Singapore are actually straits located
within or astride Indonesian geographic archipelagoes. Straits bordered by more than
one country have the added difficulty of being subject to the sovereignty and
jurisdiction of more than one country, necessitating international cooperation and
coordination. Not only the bordering states are obligated to engage in cooperation in
order to maintain the safety of international navigation in the straits; user states also
have the duty under Art. 43 of the Convention to cooperate.
Considering the more confined geographic boundaries of straits, the concerns of
archipelagic states regarding fisheries resources and access through the state's borders
are not similarly shared by strait states. What has taken prominence, however, is the
issue of maintenance of safety of navigation and protection of the marine environment
within straits for international navigation. This is on account of the burdens upon the
strait states imposed by increased maritime traffic; higher vessel density and use brings
with the associated risks of vessel collisions and other maritime casualties in the
constrained area of the strait. The costs associated with maintaining safety of navigation
include the logistical requirements for navigational aids, monitoring and surveillance,
hazard prevention, search and rescue, and environmental costs arising from
contingencies and impacts (Hamzah, 1999). In recent years, the rise in piracy and sea
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robbery incidents has also entailed more stringent law enforcement patrols (Straits
Times, 10 October 2000). For Indonesia, these costs are frequently very high compared
to the costs of other goods and services that must be provided to the national population
that impact directly on their welfare. Thus, Malaysia and Indonesia have attempted to
seek the assistance and cooperation of user states in sharing or absorbing these costs.
Otherwise, they will unable to provide the full range of services required to properly
manage and maintain the safety of navigation within the area of the straits.
Straits within archipelagic waters are not subject to the regime of straits for
international navigation, as these straits do not allow international navigation "between
one part of the high seas or an exclusive economic zone and another part of the high
seas or an exclusive economic zone," a vital characteristic of straits under Part III. 33 An
interpretation that would make both Part III and Part IV regimes applicable to straits
within archipelagic waters at the same time would not be correct, because if there is no
difference between the two regimes, then questions of good or bad faith in negotiations
may be raised. It is clear, however, that certain conditions must be present in order to
engage the Part IV regime; chief among those is the delineation of archipelagic
baselines.
Both transit passage and archipelagic sealanes passage share three common
elements, (1) non-suspendability of passage, (2) right of navigation in normal mode, (3)
right of overflight. While admittedly sharing such characteristics, it must be made clear,
however, that the right of archipelagic sealanes passage and the right of transit passage
are distinct legal regimes, and there are subtle differences in those regimes that are
particularly important to an archipelagic state.

33

LOSC Article 37
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The archipelagic waters are under the sovereignty of the archipelagic state. 34
Maintenance of sovereignty in all respects other than those expressly stated in Part IV
presumes the primary jurisdiction of the archipelagic states even over waters subject to
the right of archipelagic sealanes passage. LOSC does not speak of a distinct maritime
zone within archipelagic waters equivalent to the width of the sealane. 35 The express
recognition and reinforcement of the archipelagic state's sovereignty over archipelagic
waters, including the sea lanes, and all resources contained within the archipelagic
baselines is important also because without archipelagic waters, the waters beyond 12
nautical miles of the coastline may be only subject to the regimes of the contiguous
zone and exclusive economic zone. On account of the recognition of the archipelagic
state's sovereignty over archipelagic waters, it is reasonable to assume that other than
the concession of passage rights to foreign vessels under Part IV, all other powers and
jurisdictions on matters other than those provided in Part IV remain within the exclusive
competence of the archipelagic state.
Part IV speaks of a "right" of navigation and overflight, 36 while Part III confers a
"freedom" of navigation and overflight. 37 This implies that the right of archipelagic
sealanes passage is a presumed grant by the archipelagic state of certain rights to foreign
ships, and therefore, the modalities of exercising such right is subject to the exclusive
competence of the archipelagic state so long as the minimum conditions of nonimpairment of passage is maintained. Freedom of navigation is not the foundation for
determining the extent of rights and duties of foreign vessels within archipelagic waters,
but rather the sovereignty of the archipelagic state, which is obliged under international
34

35

36

LOSC Articles 49(1) and 49(2) clearly state that the archipelagic waters are subject to the
sovereignty of the archipelagic state.
LOSC Article 53 states only that the archipelagic state may determine, by means of axis lines, routes
in which the special right of archipelagic sealanes passage shall be recognized. While distinct
maritime zones connote at least a determinate two-dimensional space, axis lines indicate ideal
trajectories.
LOSC Article 53(3).

87

law only to permit continuous, expeditious, and unobstructed passage; anything more
remains subject to the sound discretion of the archipelagic state (Kwiatkowska and
Agoes, 1991).
While transit passage is enjoyed as a matter of right through straits used for
international navigation without geographic qualification, 38 the right of archipelagic sea
lanes passage is enjoyed only through designated sea lanes. 39 While this may not be
much of a distinction when considering single-strait situations, it makes a very great
difference in the Indonesian geographic situation where there are multiple straits which
may be linked by any combination of sea lanes. This allows Indonesia far greater
flexibility in the regulation of passage through archipelagic waters, certainly far more
than in a single-strait situation comtemplated by Part III. Outside of the designated
sealanes but within the archipelagic waters, the regime of innocent passage applies,
upon which the archipelagic state may exercise its rights, duties, and obligations
described in Part II, Section 3 of the Convention.
While ships exercising the right of archipelagic sea lanes passage are expected to
exercise the right in "normal passage routes for international navigation," and in the
absence of designated archipelagic sea lanes they may exercise the right in "all routes
normally used for international navigation," ships exercising the right of transit passage
are not subject to such a qualification (Kwiatkowska, 1991:47) This distinction is
important to Indonesia because of the existence of an inter-island route network for
domestic transportation that overlaps with the international routes that traverse the heart
of the archipelago. The lack of a definition in the Convention of the term "normal
passage route" and "route normally used" for international navigation, combined with
the archipelagic states' primary and exclusive competence over prescribing the terms
37
38

LOSC Article 38(2).
LOSC Articles 37-38
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and conditions under which the right of archipelagic sealanes passage is to be exercised,
allows Indonesia an amount of discretion in determining which route should be subject
to the right of archipelagic sealanes passage particularly if the route is actually an interisland route (Djalal, 1995).
Whereas the route through which the right of transit passage may be exercised is
not subject to limitation, the archipelagic sealanes are established by axis lines that can
keep ships and aircraft from passing too close to the coast of the archipelagic state, and
while theoretically a ship or aircraft may deviate to a maximum of 25 nautical miles to
either side of the axis line, they cannot come closer to the coast than 10% of the width
between the nearest points of the bordering coastlines 40 (Kwiatkowska, 1991:51).
On 16 June 1998, Indonesia promulgated Government Regulation No. 61 of
1998 on the list of geographical coordinates of the archipelagic baselines of Indonesia in
the Natuna Sea. The Natuna Sea, located north-west of the coast of Borneo, includes the
seas around Bintan island, the Anambas islands, the Natuna Utara islands and the
Natuna Selatan islands. Government Regulation No. 61 is adopted pursuant to the Act
on Indonesian Waters No. 6 of 8 August 1996, which revoked previous Law No. 4 of 18
February 1960. The Act on Indonesian Waters of 1996 changed some of Indonesia 's
archipelagic baselines but, unlike its predecessor, did not provide a list of coordinates; it
only included a provisional illustrative map valid until maps with adequate scale and
lists of geographical coordinates were made available. While most of the archipelagic
baselines defined in Law No. 4 of 18 February 1960 remained unchanged by the Act on
Indonesian Waters of 1996, those around the Natuna Sea were modified. Thus, the
archipelagic status of the waters in the Natuna Sea was indicated for the first time in the
map attached to Law No. 6 of 1996. Because of one of Indonesia's archipelagic sea
39
40

LOSC Article 53(1)
LOSC Article 53(5)
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lanes proposed for adoption at the International Maritime Organization, in accordance
with article 53, paragraph 9, of UNCLOS, was passage through the waters of the Natuna
Sea, it was necessary to issue the new coordinates of points for that part of Indonesia's
archipelagic waters. The archipelagic sea lanes proposed by Indonesia were approved
by IMO in May 1998.

(2)

Territorial Waters

In contrast to the archipelagic principle, which benefited those few countries,
such as Indonesia, that were appropriately geographically endowed, the concepts of the
territorial waters and exclusive economic zone greatly extended the jurisdiction of most
Southeast Asian states.

Of particular significance to Indonesia was the issue of

jurisdiction over straits, as the extension of the territorial sea to 12 miles enclosed more
international straits as territorial sea.

According to traditional international law,

international straits are treated as part of the high seas and have complete freedom of
navigation.
As trade increased and ocean traffic intensified, and especially with the
appearance of “supertankers,” the need for regulation of navigation and control of
pollution in narrow strip of waters such as a strait became necessary. Such needs,
coupled with concerns for security and territorial integrity, led to the various coastal
States asserting territorial sea limits in strait areas. Although “innocent passage” was
recognized from the very beginning of such claims, maritime powers strongly protested
against any suggestions of prior notification and authorization for strait passage.
The ratification of the Convention by Indonesia implies that Indonesia has
accepted the right to archipelagic sea-lanes passage and the right to innocent passage
through their archipelagic waters. In this context, the role and attitude of Indonesia is of
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great relevance since two of the most important sea-lanes in the region pass through the
Indonesian archipelago: the straits of Lombok and Sunda. Earlier doubts about
Indonesia’s acceptance of the unimpeded right of archipelagic sea-lanes passage, such
as the September 1988 temporary closure of the two straits to traffic, 41 and of the
principle that this right applies to all types of vessels, were removed following
Indonesian clarification of its position on acceptance of that principle. 42
It must be conceded that a certain measure of control is necessary in order to
protect the legitimate interests of Indonesia from the adverse effects of the use of its
waters by the international community. Indonesia cannot ignore the responsibilities of
managing the archipelagic sealanes and straits used for international navigation, because
to do so would increase its own risks and only magnify the impacts of intensive
maritime use. The preservation of freedom of navigation to the greatest extent possible
within the water areas of Indonesia entails costs on its part, both conceptual (in terms of
cession of jurisdiction) and actual (in terms of logistical and administrative costs). The
international community, on the other hand, which benefits from the use of the
Indonesian waters have a moral obligation to compensate these conceptual and actual
costs either directly or indirectly. The interests of the international community have
already been fleshed out, embodied, and protected in LOSC. Now the task at hand is to
in turn respect and protect the legitimate Indonesia’s interests affected.
With the entry into force of the LOSC and its near-universal recognition by the
world community, the issue of recognition of such rights has been settled. But now
Indonesia is faced with practical problems of implementation of the Convention, it is

41

42

For a discussion relating to the legal implications of the 1988 closure of the Sunda and Lombok
straits, see Donald R. Rothwell, "The Indonesian Straits incident: Transit or archipelagic sea-lanes
passage?", Marine Policy 14, no. 6 (November 1990): 491-506.
For details pertaining to the Indonesian acceptance, see "Paragraph 130" in Law of the Sea. Report of
the Secretary General, United Nations Document A/51/645 (1 November 1996), p. 36 (hereafter cited
as Report of the Secretary General)
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clear that the settlement of the legal issue of recognition of the right does not likewise
settle the practical issues of its exercise. As an archipelagic State, Indonesia now faced
with basically the same management issues that had anticipated years ago and which
had vainly hoped would be resolved by recognition of a high degree of control over the
waters. Indonesia which has bordering straits used for international navigation has
found that compliance with obligations have brought about operational needs and
necessities requiring cooperation of the international community.
In order to adequately respond to the issues at hand, and give due regard to the
interests of all parties concerned, it is apparent that both the international community
and Indonesia must share respective responsibilities in the maintenance of the
navigational regimes that they agreed to under Part III and IV of the Convention.
Indonesia bear the responsibilities of maintaining its archipelagic waters and straits
open to international maritime trade, and in turn, the user states bear the responsibilities
of exercising their navigational rights in a manner that does not adversely impact upon
the marine environment of Indonesia. All of them must cooperate and contribute to each
other's efforts in that regard, as the discharge of those respective responsibilities also
entails recognition of duties and obligations. Without the recognition of shared
responsibilities, Indonesia shall be placed at a most unfair and disadvantageous position
of helplessly absorbing all of the adverse impacts of the international community's use
of its waters, and this can only lead Indonesia to impose a more restrictive regime or, in
the extreme case, closure of those needed routes in order to protect the interests of its
constituencies. Certainly, this is a situation that the world community did not intend and
should avoid.
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(3)

Indonesian Archipelago Sea Lanes (ALKI)

Furthermore, maritime States argued that if the territorial sea limit were to be
extended from three to twelve nautical miles in straits, many important straits would be
totally within the territorial sea of the strait states, and foreign ships passing through
would have to follow the law of the coastal States for passage through territorial waters.
In order to overcome the deadlock between the strait states and user states, the novel
concept of “transit passage” was introduced by Great Britain at UNCLOS III. Under the
LOSC, the sovereignty over territorial sea of the States bordering straits is
acknowledged.

States bordering straits have the right to designate sea lanes and

regulate marine traffic in the straits, to set up antipollution regulations and regulate
fishing. The interests of the maritime states are, on the other hand, safeguarded by the
provision of “transit passage” which, according to the Convention, apply only to straits
which are used for “international navigation” between one area of the high seas or an
EEZ and another area of high seas or an EEZ. According to LOSC Article 38, all ships
and aircraft enjoy the right of “transit passage,” which is defined as “freedom of
navigation and overflight solely for the purpose of continuous and expeditious transit of
the strait.”
To comply with the above stipulation, through the International Maritime
Organization (IMO), Indonesia has proposed sea lanes of the Indonesia archipelago
consisting of three North-South ALKI, namely ALKI I, ALKI II and ALKI III which in
the southern part have three branches, namely ALKI III-A, III-B and III-C. 43 The

43

The proposed archipelagic sea lanes passing through the Indonesian sea territory are:
- ALKI I
: Sunda Strait-Karimata Strait-Natuna Sea-South China Sea.
- ALKI II
: Lombok Strait-Makasar Strait-Sulawesi Sea.
- ALKI III-A : Sawu Sea-Ombai Strait-Banda Sea (Western part of Buru Island)-Seram Sea (Eastern
part of Mongole Island)-Maluku Sea-Pacific Ocean.
- ALKI III-B : Timor Sea-Leti Strait-Banda Sea (Western part of Buru Island)-Seram Sea (Eastern
part of Mongole Island) -Maluku Sea-Pacific Ocean.
- ALKI III-C : Arafuru Sea-Banda Sea (Western part of Buru Island)-Seram Sea (Eastern part of
Mongole Island)-Maluku Sea-Pacific Ocean.

93

background of the proposal of the three ALKIs was based on the consideration of
various sectoral interest as well as defense and security, hydro-oceanographic and
natural aspects of each ALKI;

the problems of marine environment and marine

conservation areas, exploration and natural resources exploitation (oil and gas), fish
catching; the importance and safety of national shipping and aviation; the existence of
submarine pipes and cables; and the importance of international marine traffics through
the Indonesian territorial waters.
In the effort to establish ALKI, Indonesia has held a series of informal meetings
with several countries that use the archipelagic sea lanes in the Indonesian territorial
waters, such as the United States of America, Australia, Japan and the United Kingdom.
In accordance with the results of the meetings, in 1995, the Indonesian government
approached the IMO. Based on IMO suggestion, the Indonesian government then
approached the International Hydrographic Organization (IHO) to discuss ALKI
symbols that would be used in the shipping map (MOFA, 1998)
On national level, the Indonesian government has also done a series of important
activities, among others establishing the starting lines of the Indonesian archipelago and
the coordinates of the three ALKI's. Considering that ALKI must be established in the
territorial waters of the archipelago, the Indonesian government has readjusted its
archipelagic starting lines in the Natuna Sea that is passed by ALKI-I by incorporating a
half of the Exclusive Economic Zone (ZEE) in that area as archipelagic territorial
waters. The readjustment of the starting lines in the Natuna Sea is enacted by
Government Regulation No 61/1998 and has been translated into English and submitted
to IMO.
In compliance with the results of meeting and approaches and the series of
activities to prepare a proposal plan for the establishment of the starting lines, on
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August 30, 1996, the Indonesian government officially submitted the proposal for the
establishment of the three ALKIs to be discussed in the 67th meeting of Maritime
Safety Committee (MSC) - IMO in 1996.

After long discussion and debate with the

main user countries of ALKI, and approaches to the neighboring countries such as
Singapore, Malaysia and Thailand, an agreement was reached between Indonesia and
the main user countries about the stipulation of Rights and Obligations of Foreign Ships
in ALKI (19 stipulations) that must be observed and obeyed by ships that pass ALKI.
Finally, the establishment of the proposed three North-West ALKI was adopted
by the 69th Plenary Session of IMO in London on May 19,1998. To this regard,
Indonesia became the first country which established its archipelagic sea territory based
on the stipulation of the LOSC. In accordance with the results, in the framework of
establishing ALKI

internationally, the Indonesian government will enact it in the

national regulation and submit to IMO to be announced. The ALKI acceptance by IMO
gives the Indonesian government further task to introduce ALKI in national level to
institutions/related parties. In this connection, the Ministry of Foreign Affairs, as the
coordinator of ALKI matters that have international dimension, has coordinated with
the Ministry of Justice and agreed that the establishment of ALKI and the stipulations of
Rights and Obligations of Foreign Ships in ALKI will be enacted in government
regulation.
GOI enacted three Government Regulations in relation with ALKI on June 28,
2002. First, Government Regulation (GR) No. 36/2002 on Right and Responsibilities of
Foreign Ship on Exercise Innocent Passage through Indonesian Waters. All foreign
ship can exercise the right of innocent passage through territorial sea and archipelagic
waters for traversing purpose from one part of high sea or ZEE to another part of high
sea or ZEE without entering internal waters or calling at a roadstead or port facility
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outside internal waters, or proceeding to or from internal waters or a call at such
roadstead or port facility. 44
All foreign ships exercising the right of innocent passage through Indonesian
waters should use the sea lanes and traffic separation schemes as prescribed by this
regulation.

Foreign tankers, foreign fishing vessels, foreign marine research or

hydrographic vessles, and foreign nuclear-powered ship or other inherently dangerous
or noxious substances in exercising innocent passage should use only channel
customarily used for international navigation. 45

International navigation from South

China Sea to Indian Ocean and vise versa, uses the sea lane customarily used for
international navigation through Natuna Sea, Karimata Strait, Java Sea and Sunda
Strait. 46 International navigation from Sulawesi Sea to Indian Ocean and vise versa,
uses the sea lane customarily used for international navigation through Makassar Strait,
Flores Sea, and Lombok Strait. 47 International navigation from Pacific Ocean to Timor
Sea or Arafura Sea and vise versa, uses the sea lane customarily used for international
navigation through Mollucas Sea, Seram Sea, Banda Sea, Ombai Strait, and Sawu
Sea. 48 International navigation from Pacific Ocean to Indian Ocean and vise versa, uses
the sea lane customarily used for international navigation through Mollucas Sea, Seram
Sea, and Banda Sea. 49
Second, GR No. 37/2002 on Right and Responsibilities of Ships and Aircraft in
Exercising the Right of Transit Passage of Archipelagic Sea Lane through Designated
Archipelagic Sea Lane. Ship and aircraft can exercise the right of transit passage
through designated archipelagic sealane, for international navigation from one part of

44
45
46
47
48
49

GR No. 36/2002, Article 2 (1)
GR No. 36/2002, Article 11 (1)
GR No. 36/2002, Article 11 (2) (a)
GR No. 36/2002, Article 11 (2) (b)
GR No. 36/2002, Article 11 (2) (c)
GR No. 36/2002, Article 11 (2) (d)
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high sea or ZEE to another part of high sea or ZEE through Indonesian territorial sea
and archipelagic waters. 50
The designated archipelagic sea lanes (ALKI) passing through the Indonesian
sea territory are (Figure 3.4):
- ALKI I

: Natuna Sea – Karimata Strait – Java Sea – Sunda Strait. 51

- ALKI I-A : Singapore Strait – Natuna Sea – Karimata Strait – Java Sea – Sunda
Strait. 52
- ALKI II

: Makassar Strait – Flores Sea – Lombok Strait. 53

- ALKI III-A : Moluccas Sea – Seram Sea – Banda Sea – Ombai Strait – Sawu Sea. 54
- ALKI III-B : Moluccas Sea – Seram Sea – Banda Sea – Leti Strait. 55
- ALKI III-C : Moluccas Sea – Seram sea – Banda Sea. 56
- ALKI III-D : Molucca Sea – Seram Sea – Banda Sea Ombai Strait – Sawu Sea. 57
- ALKI III-E : Sawu Sea – Ombai Strait – Banda Sea – Seram Sea – and Molucca
Sea 58 or Leti Strait – Banda Sea – Seram Sea – Molucca Sea 59
or Banda Sea – Seram Sea – Molucca Sea. 60
Stipulations in GR No. 37/2002 are not applicable for Leti strait and part of Ombai
Strait, with the independence of East Timor, is not part of Indonesian Territory. 61
50
51

52

53
54

55

56

57

58

59
60

GR No. 37/2002, Article 2
GR No. 37/2002, Article 11 (1), ALKI-I is for exercising transit passage from South China Sea to
Indian Ocean and vise versa.
GR No.37/2002, Article 11 (2), ALKI-II is for exercising transit passage from Singapore Starit to
Natuna Sea and vise versa.
GR No. 37/2002 Article 11 (3), ALKI-II is for transit passage from Sulawesi Sea to Indian Ocean.
GR No. 37/2002 Article 11 (4), ALKI-IIIA is for transit passage from Pacific Ocean to Indian Ocean
and vise versa.
GR No. 37/2002 Article 11 (5) (a), ALKI-IIIB is for transit passage from Pacific Ocean to Indian
Ocean and vise versa.
GR No. 37/2002 Article 11 (5) (b), ALKI-IIIC is for transit passage from Pacific Ocean to Arafura
Sea or vise versa.
GR No. 37/2002 Article 11 (5) (c), ALKI-IIID is for transit passage from Pacific Ocean to Indian
Ocean or vise versa.
GR No. 37/2002 Article 11 (5) (d), ALKI-IIIE is for transit passage from Indian Ocean to Sulawesi
Sea or vise versa.
For the transit passage from Timor Sea to Sulawesi Sea or vise versa.
For the transit passage from Arafura Sea to Sulawesi Sea and vise versa.
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Third, GR No. 38/2002 on List of Geographical Coordinate of Basepoints for
Indonesian Archipelagic Baseline. 62 The Government draws Archipelagic Baseline to
define the width of territorial sea. 63 The drawing of Archipelagic Baseline employed by
using: (a) straight archipelagic baselines; (b) normal baseline; (c) straight baseline; (d)
bays-covered line; (d) mouth of the rivers covered line; and (e) port covered line. 64

(4)

Exclusive Economic Zone

When Indonesia extended its 200 nautical mile EEZ claims from the straight
baselines of its archipelago, these claims in part overlapped the claims of Malaysia,
Singapore, the Philippines, Vietnam, Papua New Guinea, and Australia (Valencia and
Danusaputro,1984). Accordingly, Indonesia needs to negotiate boundaries with these
countries. EEZ boundary agreements have been reach with Australia and Papua New
Guinea (Annex 4). The length of land boundary in Kalimantan between Indonesia and
Malaysia is approximately 1,400 kilometers and between Indonesia and Papua New
Guinea in Irian is 800 kilometers. This represent only 15 per cent of Indonesia’s EEZ
boundary of 14,000 kilometers (Sitepu, 1998). Maritime boundary therefore dominate
Indonesia’s borders.

(5)

Continental Shelf

Parallel to the increasing jurisdiction of the EEZ over resources is the concept of
extended coastal states jurisdiction over the continental shelf. Indonesia’s continental
shelf touch 10 neighbors: India, Thailand, Malaysia, Vietnam, the Owner of the Spratly
Islands, the Philipines, Palau, Papua New Guinea, Australia, and the US Trust Territory

61
62

63

GR No. 37/2002 Article 14
GR No. 38/2002 also repealed and replaced GR No. 61/1998 on List of Geographical Coordinate of
Basepoints for Indonesian Archipelagic Baselines on Natuna Sea.
GR No. 38/2002 Article 2.(1)
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of Caroline. To its credit, the Indonesian government has taken the lead in negotiating
acceptable common maritime boundaries with certain of its neighbors. The boundaries
not agreed upon are with Malaysia in the Sulawesi Sea, Vietnam and the Owner of the
Spratly Islands in the South China Sea, the Philippines in the Sulawesi Sea and the
Pacific Ocean, Palau and the US Trust Territory of Caroline in the Pacific Ocean
(PUSSURTA ABRI, 1986).

Negotiations are in progress with Vietnam 65 and the

Philippines 66 (DISHIDROS TNI AL, 1995). Further negotiations are taking place with
Malaysia regarding the sovereignty of Sipadan and Ligitan. Both parties have agreed to
proceed to the International Court of Justice.

The resulting agreements and their

ratification are summarized in Annex 1 and 2.

3.4

The Advance of Marine Science and Technology
For many centuries, scientific and technological advances have driven the

development of new insights into oceans. There has been the accelerated growth in
science-based technology that has made it possible to discover new potential resources
as well as to exploit them, thus increasing the uses that must be accommodated by the
oceans and the risks to which they are subjected (Vallega, 1992). More has been learned
about the nature of the oceans in the past 25 years than during all preceding history.
Many of the demands placed on the oceans are the direct consequence of technologies
that only became available in the past few decades. While the application of new
science-based technology to the oceans has greatly added to the understanding of the
oceans as well as helped meet the basic needs of a rapidly growing population, it has
become apparent that some of the uses ‘have been ill-conceived and have contributed to

64
65
66

GR No. 38/2002 Article 2 (2)
The last meeting was in 1995.
The last meeting was in 1994.
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the deterioration of the health of the oceans and unsustainable exploitation of marine
resources’ (IWCO, 1998:28).
The role of science in marine and coastal policy and management is and has
been an important and complex subject for many years. This section discusses how
science could be used in the development of policy which can ultimately be used as a
basis for effective marine and coastal resources management plans and how science and
scientists interact in marine and coastal policy formation and management

(1)

The Scientific Importance of Marine and Coastal Policy and
Management

Marine and coastal management requires timely and appropriate policy and
technological intervention to address a host of interrelated environmental problem
arising from unplanned and unregulated marine and coastal development.

These

interventions can only be effective if they are based on sound scientific (including
socioeconomic) information. Thus, science plays a significant role in the marine and
coastal policy and management process.
The main purpose of marine and coastal management is to protect the functional
integrity of these ecosystems and to maintain a sustainable flow of goods and services
generated by them. In order to achieve this, human activities which affect the well
being of the ecosystem, must be regulated and adequately managed. Management
decisions are difficult to make due to the complexity of marine and coastal resources in
terms of multisectoral competition for limited common resources, the complexity of
multisectoral and interagency coordination, and the difficulties in policy and system
integration. A fundamental management requirement is the availability of a reliable and
scientific database that could be used by the marine and coastal policy-makers and
managers to develop appropriate marine and coastal policies and corresponding
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management intervention for mitigating any adverse environmental change. To help
decision making, a wide range of scientific information and management tools are
needed to consider trade-off, options, and consequences.
The importance of a solid scientific basis for marine and coastal policy and
management is stated in the National Academy of Science report on science-policy
interactions (NRC 1995, 7), “Scientific information is needed to guide the wise use of
coastal resources, to protect the environment, and to improve the quality of life of
coastal zone residents”. Then, The Ocean Studies Board (OSB) report, pointed out that:
Policy decisions concerning …… interactions of the ocean with everyday life rest upon a
sound scientific understanding of the ocean. To the extent that such policy decisions are
to be useful, they must be consistent with the best available information about how the
system works: its physics, chemistry, geology, and biology. Both the government and
the scientific community as a whole must ensure that what is known about the ocean is
made available to policy makers, that what is not known is clearly stated, and that
progress in furthering our basic understanding continues. (NRC, 1992:17).

Marine and coastal scientific research is obviously important to provide critical
information needed for the formulation of marine and coastal policy and management
intervention. This need is becoming more evident as the complexity of the relationships
among the environment, resources, and the economic and social well-being of human
populations is fully recognized, and as changes and long-term threats are discovered.
Then, the Joint Group of Experts on the Scientific Aspects of Marine Environmental
Protection (GESAMP) underscores the need to bring in both the natural and the social
sciences to contribute to all phases of the marine and coastal policy and management
process. As stated in the report’s executive summary (GESAMP 1996:iv). It is clear
that the management of complex ecosystems subject to significant human pressures
cannot occur in the absence of science.
Baseline Data On Marine Systems. Baseline data on biological, physical,
geological and chemical characteristics of the marine environment are fundamental for
effective management of the marine environment and the development, support and
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management of marine industry. However, despite Indonesia’s international obligations
to manage the EEZ on a sound scientific basis, baseline data are not available for the
great majority of Indonesia's Marine Jurisdictional Area. They are also greatly
inadequate to meet the present needs of industry and the minimum standards of
responsible environmental management for ecologically sustainable development.
Existing baseline data are not geographically uniform, and there is a particular dearth of
baseline information for offshore systems in general. These deficiencies need to be
addressed as a matter of national importance.
In industry, basic data are necessary to assess potential resources and
opportunities, and to manage the development of, and ensure sustainability of, marine
industry. In management of the marine environment, baseline data are necessary to
assess the status of marine systems and resources, and they provide the basis for
understanding natural variability of marine systems, and therefore in the detection of,
and defining the response to, anthropogenic impact. For effective management, the
establishment of a system of long term monitoring programs (LTMPs) is regarded as a
matter of priority.
Two factors underpin the lack of availability of baseline data. Importantly, there
are large areas of the marine environment for which adequate data do not exist at all,
and this includes basic hydrographic maps of the seabed. Accurate seabed maps are a
fundamental requirement for many marine science, engineering, management and
resource-development projects. To date, however, such maps are available for only tiny
parts of the IMJA. All participants in a Marine Development Planning (1997 – 2002)
Workshop, convened in Jakarta by LIPI, agreed on the need for implementation of a
National Seabed Mapping Program (LIPI, 1997). The program should ensure the
systematic collection, reduction and archiving of bathymetric data from throughout the
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IMJA, and include the development of a common format for data collected by such
different techniques.
Access to Data. Decision making by management agencies needs to be based
on sound and appropriate scientific information. It is not sufficient to provide only the
scientific framework to support decision making; there also needs to be an adequate and
comprehensive information system that archives and collates data produced by research
and monitoring, and that enables ready retrieval of these data. Much high-quality data
languishes in institutional stores or databases, and the nation fails to capture a
significant part of the research "added-value" for which it has already paid high costs in
obtaining data. It is a priority to improve the dissemination of information between
marine science researchers and agencies, management agencies, and the general public.
This requires effective documentation of data sets and data collection programs, and
ready access to this documentation.
There is a significant problem regarding access to, and integration, coordination
and management of, existing data (BPPT, 1996). In many cases useful data that are
pertinent to particular issues do exist, but awareness of or access to these data is limited.
It is critical that baseline data are not collected on an ad hoc basis. Data must be
collected in directed programs whose focus is defined by issues and intended outcomes.
Careful scientific consideration and planning is necessary to ensure that data obtained
through any one program are rigorous, comparable among programs, and accessible. In
establishing LTMPs, research is necessary to define suitable indicators, determine what
they are to indicate, and to evaluate the performance of indicators.
Basic and Strategic Research. Indonesia claims jurisdiction over 8.6 million
km2 of EEZ around the archipelago. The total area of the IMJA is 16.1 million km2
(BPPT, 1996) Indonesia’s scientific knowledge of large parts of this area, even in the
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shallow coastal zone, is sparse. Furthermore, the Indonesian marine environment has
many unique features, so that, in general, it is not possible to translate marine research
from overseas into useful understanding, predictions or policy within Indonesia.
Although it is important to address immediate problems, Indonesia cannot afford to
neglect long term basic and strategic research. Such research need to be focused on
defined issues and problems. Long term research is the essential first step in
characterisation of the IMJA, understanding its ecosystems and exploiting its resources
in a sustainable way. Knowledge of baseline inventories of biological, physical and
chemical resources of the EEZ and IMJA is poor (e.g. of hydrography, species
distributions, geological, physical and chemical characteristics of the marine
environment). More critically, understanding of ecosystem processes to demonstrate
causal links between anthropogenic activity and environmental impact is lacking.
GOI policy and funding has focused on short term and applied research. There is
no mechanism to ensure that basic research and long term strategic research is
supported. This kind of research is fundamental to understanding the processes that
shape marine systems, and therefore is fundamental to sustainable development and use
of resources, and its importance is now being stressed by district government, provincial
and central management agencies.
The GOI needs to ensure an adequate balance between short term tactical and
long term strategic research to achieve national objectives in both development and
conservation. A more appropriate balance between short term tactical research and basic
research is necessary to meet the suggested objectives of the Marine Sector under
REPELITA.

Integrated strategic research programs need to be implemented to

establish resource inventories (including biodiversity) and identify key processes in
marine ecosystems. In this case, the GOI should set broad directions for central research
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but allow individual agencies to determine the balance between strategic and short term
research. Also, Indonesia participation in international programs should be promoted to
enhance domestic research capacity.

(2)

The Need for Scientific Integration

Marine and coastal problems have multiple attributes on physical, economic,
social, and political dimensions. In fact, humans are integrated with natural systems in
all aspects of the marine and coastal zone. As human population has increased in
coastal areas, pressures on natural resources have intensified and the number of
synergistic effects among different human activities has increased.

The human and

ecological dimensions of marine and coastal resources are inextricably linked, and their
linkages creates a need for integration of natural and social sciences.
The ideal role of research in marine and coastal problems is to contribute to the
understanding of natural and human systems so that their interaction can be structured
in socially desirable ways. The natural sciences contribute to marine and coastal policy
through research that assesses the status and function of natural systems (biological,
chemical, geological and physical), the interactions of these components and the
functional relationships within and between population and environment. The social
sciences offer analogous knowledge regarding the basic attributes of economic, social,
and political systems; their interaction with their environment and with each other; and
the functional relationship within and between groups (NRC, 1995).
Cooperation and Collaboration Among Government Agencies, Universities
and Industry. The complex interrelationships between physical and biological
processes in the marine realm mean that a multidisciplinary and cross-sectoral esearch
approach is fundamentally important in achieving cost effectiveness and quality in
scientific output, monitoring and research technologies, data compilation, and
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information systems. Within Indonesia there are gaps, overlaps and duplications of
research into important aspects of marine science which result from the individual
jurisdictions of different districts authorities, and provincial or central government
agencies as well as activities of public and private research agencies.
The task of undertaking basic and strategic research within the IMJA is shared
between central government agencies (e.g. the Indonesian Institute of Sciences(LIPI),
the Marine Geological Research Center (PPGL), Research and Development Center for
Marine

Fisheries

(PUSLITBANGKAN),

Hydro-Oceanographic

Institution

(DISHIDROS) of the Indonesian Navy, National Coordination Agency for Survey and
Mapping (BAKOSURTANAL), the universities and some professional organisations.
Increasingly, individual agencies are funded largely on a socio-economic, projectcentred basis. The imperatives of multiple use strategies for the sustainable management
of the IMJA demands communication and collaboration between all sectors of the
research community to allow for a holistic approach to marine research and monitoring.
Governments need to recognise and utilise the diversity in the research community,
management agencies and stakeholders in the establishment of realistic collaborative
and communication mechanisms.
There needs to be a recognition that not all research has an immediate or even
long term commercial outcome, and that environmental protection and industry
development are not mutually exclusive. Balance between commercial and public good,
and tactical and strategic research objectives and outcomes, is beneficial and essential to
the development and management of the nation’s marine resources. One important
means to minimise research costs is by cooperative use of major items of infrastructure,
particularly ships, research stations, and laboratories established for specialised
functions.
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Some issues in terms of coordination are: (i) There is currently a complex web
of overlapping independent marine programs among central government agencies with
statutory interests in the marine environment; (ii) There is too little cooperation and
collaboration among central government agencies, and universities, based partly on a
lack of appreciation of the expertise present in other agencies, and partly on competition
for funding; (iii) The lack of strategic, integrated multidisciplinary marine science
programs is based in part on the failure to recognise linkages and common themes in the
large diversity of needs of the various stakeholders; (iv) There is often insufficient
consideration and/or integration of scientific issues in formulating strategies for the
development of marine industry.
Management of Marine Science. The number of Central government agencies
with responsibilities and jurisdictions in marine science is considerable, often with
attendant rivalries and defence of 'territory'. The lack of a single national coordinating
agency for marine science and technology obfuscates development and implementation
of a cohesive national marine science strategy. There is no doubt that lack of
coordination and collaboration among central government agencies, universities and
other organisations, has hindered the development and cost-effective application of
marine science in Indonesia. While the existing wide geographic and cross-institutional
dispersion of expertise and activity in marine science in Indonesia is quite effective
means to meet the necessities of covering broad geographic scales, developing regional
expertise, responding to regional issues, and effecting long term data acquisition, overall
coordination of this effort and the establishment of infrastructures for direct
communication and data exchange between groups is poor. This is an important
problem that needs to be rectified to achieve optimal return for effort. A national agency
is required not only to coordinate the myriad activities of existing marine science
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groups, but also to develop and implement national environmental monitoring and
management protocols, and maintain and provide access to marine data bases.

3.5

Summary and discussion
Marine and coastal zones and their embodied natural resources are a frontier that

offers Indonesia opportunities and challenges to enhance its economic development on a
sustainable basis.

Being the largest archipelagic state in the world, Indonesia is

endowed with abundant and diverse marine and coastal resources. As natural resources
on land becoming scarce or difficult to develop, marine and coastal resources will be
cornerstones for sustaining Indonesian economic development in the 21st century.
Experience in developing marine and coastal resources during the First Long-term
Development Period (1969-1994) resulted not only in economic successes but also in
environmental degradation at a level that threatens the sustainable capacity of marine
and coastal ecosystem to support further economic development.
The basic consideration in implementing LOSC and other international
conventions within Indonesian context is their relation with the unique geographical
features of Indonesia. The Indonesian territory, about 70 percent of which consists of
waters, is none other than the area of the archipelago. It lies at the juncture of two
continents and two oceans, with a tropical climate, weather, and seasons providing
natural conditions in which the Indonesian nation lives out their lives. The concept
encompassed in the utilization, protection and preservation of the marine resources and
environment is therefore archipelagic concept. Within the scope of this concept, the
protection of marine environment, should facilitate a peaceful execution of legitimate
international interests and, on the other hand, it should protect and secure national
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integrity and security. The point is how to maintain the balance between national and
international interests.
For Indonesia, the greatest benefits derived from the 1982 LOSC will be in
terms of the exploitation of the living and the non-living resources of the sea within the
zones where Indonesia has sovereignty and sovereign rights. This extended marine
jurisdiction promises wealth and increased hopes for a heightened capacity to meet
developmental needs. However, resource constraints limit Indonesia’s ability to derive
benefits from its marine and coastal wealth. The opportunities created by LOSC will
only be realized if Indonesia has the necessary resources to manage and conserve this
wealth.
For many decades, scientific and technological advances have driven the
development of new insight into the oceans. Examples of marine advances include the
design of ship, fishing gear, safer drilling rigs and spar buoys, etc. The application of
modern technology to the oceans, on one hand, is linked to their deterioration and over
exploitation. On another hand, modern technology is the most powerful force for
translating potentials into really and for satisfying ever-growing basic needs.
The development-oriented approached to the oceans advocated by the GOI need
to be based on knowledge provided by modern science and technology. Marine and
coastal management decision with economic, social and environmental implications
needs to draw upon well-documented scientific and technical information, with decision
makers dependent on scientists for collecting and interpreting the relevant data. To this
end, marine research needs to be organized in order to draw upon scientific expertise
wherever it exists, while ensuring the widest possible access to data and research result.
A national marine and coastal policy should be able to harmonise the many
different goals necessary to ensure sustainable use and protection of resources within an
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area of sea.

It should contain three important, closely related aspects: (i) the

perspectives and goals of the sectors and stakeholders; (ii) the participatory
menchanisms used for integrating the policy; and (iii) the boundaries in both the real
and policy worlds.
One reason for the national marine and coastal policy is Indonesia’s need to
integrate and resolve marine-related sectoral policies.

The second reason is legal

necessity. Indonesia, like other maritime state, has an obligation under international law
to ensure that its seas are ‘well managed and protected’. Third, it is argued that an
integrated marine and coastal policy is necessary to take full advantage of the benefits
that marine and coastal environment offered, be they economic, environmental, social,
recreational or cultural. Finally, there is a desire to find menchanisms to better manage
conflicting needs.
The above challenges and opportunity have triggered the GOI to develop a more
coordinated and comprehensive approach to marine and coastal affairs. The following
chapters consider these three leading factors – ‘state of the art’ of marine and coastal
resources, evolution in international law, and advances in marine science and
technology – and examine the influence of these factors in the policy-making process in
Indonesia.
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Chapter Four
NATIONAL DIMENSION:
MARINE AND COASTAL POLICY-MAKING
IN INDONESIA
4.1

Introduction
In order to understand how the Government of Indonesia formulates marine and

coastal policy, it is helpful to consider the policy-making process in general. The
process and principles underlying marine and coastal policy in Indonesia cannot be
separated from the general process and principle of national development policy as a
whole. Visions are general policy statements of a government, which provide direction
for tackling certain issues at hand and serve as the basis on which specific policies and
actions are planned and implemented. Hence, they serve as an important link between
the general concerns of a country on the one hand and deliberate actions undertaken by
a government to solve problems, on the other.
Indonesia adopts policies which should utilizes sustainable principles in
managing its marine and coastal resources by safeguarding the health of the ecosystem
and maintaining biodiversity, and providing a framework for using resources and space
with a minimum of conflict (GBHN, 1999). This chapter analyses how Indonesia has
translated these principles into its vision for development. The Chapter begins with
description of guidelines and principles for the formulation of national marine and
coastal policy in Indonesia. It then reviews of the history of marine and coastal policy
in Indonesia, its problems in implementation and the nature of relationships between the
central and provincial governments focusing on the impact of regional autonomy on the
management of marine and coastal resources.
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4.2

Guidelines, principles and process in national marine and coastal policy
formulation
The formal expression of the approach to the management of its resources and

environment of a country can be found in its constitution, legislation, development
plans, visions and statements on national development strategies.
The first hierarchical legislative level of any country is the national Constitution.
No doubt, constitutional provisions help highlight a national priority and thereby
influence future legislative policies and executive actions. Indonesian law is derived
from the 1945 Constitution. 1 The highest level of laws so derived are Decrees of the
People’s

Consultative

Assembly

(Majelis

Permusyawaratan

Rakyat)/(MPR). 2

Generally these decrees are concerned with political and legislative processes and
relationships between the various organs of the state.

Both the provisions of the

Constitution and MPR decrees are enacted through the passing of specific laws, which
represent the primary enabling legislation.

This is followed by a Government

Regulation, which forms the directive to implement the law which is actually effected
through a series of regulations in the form of ministerial decrees or instructions. In
certain cases, particularly in matters concerning the executive, a Presidential Decree
may be issued. A Presidential Decree may be used to implement a basic law, MPR
decree or Government regulation. The lowest form is Regional Government Regulation.

1

2

There have been three provisional constitutions in Indonesia: August 1945, February 1950 and
August 1950. President Sukarno reinstated the 1945 Constitution in 1959 and this is still effective.
The Constitution consists of 37 articles, four transitional clauses and two additional provisions and
is preceded by a preamble. It establishes Indonesia’s state form as a Republic and the sovereignty is
held to reside with the people.
This assembly is the highest political body in the country as it exercises the power of the people as
set down in the Constitution. It has responsibility for sanctioning the Constitution, electing the
President and Vice President and setting broad guidelines of state policy (GBHN) over the next five
years. The Assembly meets once every year for the Annual Session in August and once every five
years for a General Session.
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4.2.1. Fundamental guidelines
The statement in the Preamble of the 1945 Constitution of the Republic of
Indonesia, whereby the Government of Indonesia (GOI) shall protect the whole of the
Indonesian people and their native country, 3 is generally referred to as the principle
underlying the responsibility and the obligation of the Indonesian state to protect
Indonesian human resources and their environment, including marine and coastal
resources.
The above-mentioned provision is further clarified in Article 33 (3) of the
Constitution, which is considered to be the fundamental guideline and principles for
national resources policy and management. This states:
“Land and water and the natural resources therein should be controlled by the State and
should be utilised for the utmost welfare of the people.”

Based on this Article, the government plans, organizes, executes and controls the
utilization of natural resources.

The inclusion of utilization of resources and

environment in the constitution thus reflects the high priority and importance attached
by the Government of Indonesia to the management of its resources and environment.
The physical setting of the Indonesian archipelago includes various components
such as coastal zones, continental shelfs, continental margins, deep ocean and the
atmosphere. The complex physical processes of the archipelago include the various
meteorological and climatological, oceanographical, geological and biological regimes
that operate in the region, some with higher degree of variability than others. The
concept used in viewing this complex archipelagic setting has been the archipelagic
vision or Wawasan Nusantara, which encompasses the nation’s view of its diverse

3

UNDANG-UNDANG DASAR NEGARA REPUBLIK INDONESIA TAHUN 1945 [Basic Law of
the National Republik of Indonesia 1945], preamble.
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physical as well as socio-political and economic environment as an integrated entity. 4 It
is clear that the concept is geared toward the theme of national unification, as part of
nation-building efforts by the New Order Government. This concept, in effect, also
reflects how the Indonesian political elite conceptualized “national identity” in
territorial terms (Djalal, 1996).
The Guidelines of State Policy (GBHN), which is the Decree of the High
Peoples Assembly (MPR), provide the broad national policy to carry out national
development. National development plans should aim at three fundamental objectives
called the Trilogi Pembangunan (the Trilogy of Development), as follows: (1) to
increase equitable distribution of development; (2) to achieve sufficiently high
economic growth; and (3) to improve a healthy and dynamic stability.
Prior to 1993, policies, programs and projects related to marine development and
uses were scattered in different agencies with little coordination.

This situation

frequently resulted in conflicts among competing uses, unnecessary destruction of some
natural resources and degradation of environmental quality. The first general outline for
national marine and coastal policy was provided by the GBHN 1993 which describes
policy in marine development as follows: 5 (1) The development of the marine sector is
directed towards the diversification, exploration and exploitation, productivity of the
marine resources, and the preservation of its ecosystem with the (appropriate)
application of science and technology; (2) The exploitation of marine resources is aimed
to support economic development as well as increasing job and business opportunities;

4

In 1973, MPR ratified the concept “Wawasan Nusantara” and incorporated it into the Guideline of
State Policy 1973 (GBHN 1973). The government referred to it as the “national outlook”, or a “a
conception of nationhood and statehood.” As the GBHN have it: “The basic outlook to achieve
national development is Wawasan Nusantara, meaning: The realization of the archipelagic state
(Kepulauan Nusantara) as a single political entity…as a single socio-cultural entity….as asingle
economic entity.. as a single defense and security entity. (see Annex 3)

5

Garis-garis Besar Haluan Negara 1993 [Guidelines of State Policy 1993], Chapter XV: Marine and
Aerospace.
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(3) The priority for development of maritime transportation industry, maritime and
shipping industry, offshore industry, fisheries industry, marine tourism, oil and natural
gas, and mineral industries; and (4) Development of Indonesian Eastern Territory. 6 The
GBHN 1993 policy was further elaborated in the subsequent Sixth Five-Year
Development Plan (1994/95 – 1998/99).
Then, at ‘the 1999 General Meeting of the MPR’, Decree No. IV/MPR/1999 was
issued determining the GBHN for the period of 1999-2004. The Sub-Chapter on Vision
dictates the establishment of the Indonesian society “with legal and environmental
awareness”.

Chapter IV on Policy Direction, Sub-chapter B provides the policy

direction for economic development.
Sub-Chapter H of the GBHN provides the policy direction for Natural Resources
and the Environment. The GBHN dictates that natural resources are to be managed
ensures in such a way that their carrying capacity is preserved to provide benefit for the
people’s welfare now and for future generations. It requires the enactment of legislation
to provide for the gradual delegation of authority for managing natural resources to the
local governments.

Clarification is added that this delegation will cover selective

natural resources and shall ensure environmental conservation so as to preserve the
quality of the ecosystem. It further prescribes that natural resources are to be utilized
for the maximum benefit of peoples’ welfare by taking into consideration preservation

6

The Government uses the term “Eastern Indonesia” to cover all those islands outside Java, Sumatra,
Bali and Madura, specifically, provinces in Kalimantan, Sulawesi, Nusa Tenggara, Maluku and Irian
Jaya. The basis for the Government’s closer focus on the Eastern region appears to be twofold: (i) to
develop the region’s considerable natural resource base according to regional comparative advantage;
and (ii) to create a regional investment climate that is more conducive to both spontaneous and
sponsored migration out of Java. To date, geographical variations in the intensity of marine and
coastal resource use tend to reflect terrestrial pattern of resource use intensity. Marine related
economic activity is far more intense in the west part of the country than the east. This applies to all
of the principal users namely shipping, fisheries, oil/gas/minerals and coastal area activity in general.
Where economic conditions are favorable, developments the east of the country may feel less
constrained by concern relating to the limits of sustainability in pursuing its economic development
objectives. However, pursuance of environmental sustainability is a priority in those areas with a
high potential for tourism in the eastern archipelago.
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of the environment, sustainable development, economic interest and local culture and
spatial planning. The latter are also to be regulated by legislation. Finally, indicators
must be instituted to ensure that management of natural resources ensures renewability
of the resources and prevention of irreversible damage. Related to equitable, integrated
natural resources management, all the directions of Sub-chapter H are important, and
have been elaborated in the subsequent National Development Program (Program
Pembangunan Nasional/ PROPENAS). 7
Sub-chapter G of the GBHN is related to Regional Development. It gives
special attention to the empowerment of, among others, the community, adat 8
institutions, and Non Government Organizations (NGOs). Specific direction is given to
accelerating the development of strong and effective local economies by empowerment
of local communities, particularly farmers and fishermen through institutional support
and opportunities to use natural resources. Another important point is the utilization
and management of natural resources by the region.

This requires an ability and

capability of the executives, as well as the legislative institutions in the region, to build
a solid foundation for equitable and integrated natural resources management.
The statements in the 1945 Constitution and the GBHNs reflect the high priority
and importance attached by Government of Indonesia to natural resources and
environmental management. However, the effectiveness of a policy depends upon the
extent to which it is able to give specific guidance for action to be taken. In the case of

7

8

President Abdurrachman Wahid has replaced the REPELITA with Program Pembangunan Nasional
(PROPENAS) based on new Guidelines of State Policy 1999.

Customary law or traditional legal system. A number of projects have been initiated throughout
Indonesia to document traditional laws and processes. The result of these studies suggest that for at
least some region of the country, given official sanction, the traditional tools or “sasi” could prove
useful in instituting community level for a resource uses or allocation; as a locally based monitoring
mechanism; and/or a mechanism to sanction inappropriate or unauthorized use.
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marine and coastal management in Indonesia, statements made in the 1945 Constitution
and the GBHNs are of a general nature. Therefore, they may not be able to provide
much guidance to meet particular challenges faced by Indonesia.

4.2.2 Review of existing legislation related to marine and coastal management
Apart from the Constitution and MPR Decrees, general environmental (including
marine and coastal) legislation came into force during the decade after LOSC and
UNCED 1992. This is framework legislation of the national environmental (including
marine and coastal-related) policy law type. Its purpose is to establish an overall
coherent policy, implementation procedures, and a central organ for policy development
and monitoring.
There are many Acts that relate to marine and coastal resource management in
particular (DKP, 2001). These Acts can be loosely grouped into six categories:
(i)

Marine spatial laws relating to geographic delimitations of the ocean, and
jurisdictional control over maritime zones;

(ii)

Environmental legislation relating to environmental protection and natural
resource conservation. These laws are not sectoral, because they do not govern
any one sector. Rather, they form a substantive and procedural overlay for all
sectors, and their requirements must be satisfied in the conduct of all activities.

(iii)

Terrestrial spatial laws relating to general planning aspects on the land, as well
as jurisdictional issues regarding land management.

(iv)

Marine sectoral laws relating to sectoral uses of ocean resources;

(v)

Terrestrial sectoral laws constitute the bulk of laws relating to coastal resource
management. These include laws relating to terrestrial economic and social
sectors, but that affect the sea.
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(vi)

Legislation relating to decentralization, which also forms an overlay to all other
laws.
A review of Indonesia’s regime for marine and coastal related management

indicates that while some effort has been taken to reform the law to implement
international and domestic commitments for the sustainable use and integrated
management of marine and coastal resources, in many instances the necessary details
remain to be prescribed. In those instances where laws have been enacted, for the most
part they can be categorized as enabling laws, which require further clarification of
rights and processes through the promulgation of more detailed regulation or other laws
for their implementation. In other instances they are simply enabling laws providing
minimal directions as to how integration of coastal resources management is to be
instituted.

(i)

Jurisdictional Aspects

Law No. 1/1973 on the Indonesian Continental Shelf. The Law No. 1/1973
regarding the Indonesian Continental Shelf illustrates Indonesia’s concern over its
natural resources on the sea-bed and subsoil beyond its territorial sea. Agoes (1997)
summarises the five main points of this Law as follows:
(1)

the Indonesian continental shelf comprises the sea-bed and subsoil of the
submarine areas beyond the limit of its territorial sea as determined by Law
No.4/PrP/1960, to a depth of 200 m or beyond where the superjacent waters
admit the exploration and exploitation of natural resources;

(2)

full authority and exclusive rights over the natural resources of the Indonesian
continental shelf shall be vested in the State of Indonesia;
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(3)

in the event that the Indonesian continental shelf, including any depression
found therein, lies adjacent to the territory of another state, a boundary line shall
be established by agreement with that state;

(4)

any exploration for and exploitation of the natural resources therein shall be
governed by laws and regulation in force; and

(5)

anyone conducting exploration and exploitation activities is required to take
necessary steps to prevent the pollution of the superjacent waters and the
airspace above the continental shelf.
Law No. 5/1983 on the Indonesian Exclusive Economic Zone. The Law No.

5/1983 regarding the Indonesian Exclusive Economic Zone (EEZ) was enacted on 8
October, 1983 following Indonesia’s declaration of the claim to an exclusive economic
zone. Some important aspects of the Law are as follow:
(1)

the Law grants Indonesia sovereign rights for the purpose of exploring,
exploiting, conserving and managing the natural resources of its EEZ;

(2)

any exploration and exploitation activities shall be carried out with the consent
of, or through international agreement concluded with, the Indonesian
Government;

(3)

foreign legal entities or governments have a guaranteed access to the surplus of
the allowable catch; and

(4)

an obligation to take necessary measures to prevent, reduce and control pollution
of the marine environment.
Law No. 17/1985 regarding ratification of LOSC. Indonesia realizes that the

effectiveness of UNCLOS depend heavily on its becoming legal force through formal
ratification. It is in this consideration that the Law No. 17/1985 regarding ratification of
United Nations Convention of the Law of the Sea was enacted.
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Law No. 6/1996 on the Indonesian Territorial Waters. The Government of
Indonesia has enacted Law No. 6/1996 regarding Indonesian Territorial Waters. The
Law is a revision of Law No. 4/PrP/1960 9 regarding Indonesian Territorial Waters,
using principles embodied in LOSC. Basically the Law No. 6/1996 upholds some old
principles like the one on the breadth of the territorial sea of 12 nautical miles. The old
provision of straight baselines from point to point is adjusted accordingly with new
straight archipelagic baselines.

Several new concepts such as the right of transit

passage and the right of archipelagic sea-lanes passage, and the right of access and
communication are also included. The provision on the right of innocent passage is
adjusted to the new concept embodied in LOSC.

According to LOSC, as an

archipelagic State, Indonesia may prescribe rules and regulation to govern this passage
of foreign vessels and aircraft.

(ii)

10

Environmental Aspects 11

Law 23/1997 regarding Environmental Management.

The Law 23/97, a

revised version of the original umbrella act enacted in 1982, read together with its
associated laws and regulations, is generally accepted as a fairly comprehensive
framework for environmental protection and pollution control. This law is also viewed
as a comprehensive framework for integration of “natural resource management”. The
overall intent and ambit of Law 23/97 as provided in the preamble, refers to relevant
principles of sustainable development, intergenerational equity, the need for an

9

10

The Law No. 4/PrP/1960 is constructed in four basic paragraphs: (1) straight baselines shall be drawn
connecting to the outermost points of the outermost islands; (2) waters situated within those
baselines, including the seabed and its subsoil, as well as the airspace above them, and their
resources, shall be placed under country’s full sovereignty; (3) the breadth of the territorial sea shall
be 12 nautical miles; and (4) innocent passage through the archipelagic waters shall be guaranteed,
provided that it is not prejudicial to the country’s interests and as long as it does not disturb its
security and good order.
Among matters that can be included in such rules and regulations are the protection and preservation
of the marine environment.
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integrated and comprehensive national policy and the need to recognize international
legal instruments. The definitions of terms used in the Act appear to be broad enough to
potentially incorporate natural resource management.
Regarding natural resources (including marine and coastal) management, article
8 of the Law 23/1997 imposes the power on the state to control and utilize natural
resources “for the greatest public prosperity”. 12 Article 8 further provides that the
various aspects of those powers to control and utilize natural resources, including:
(i)

Regulations covering policy development for environmental management;

(ii)

Regulation of the supply, allocation, use and management of the environment,
and the reuse of natural resources, including genetic resources;

(iii)

Regulation of legal actions and legal relations between persons and /or other
legal subjects as well as actions regarding natural resources and artificial
resources, including genetic resources;

(iv)

Control of activities having social impacts; and

(v)

Development of funding systems in support of preservation efforts.

These powers are “to be stipulated in regulations”. However, no such regulations have
been promulgated under the ambit of Law 23/1997. The Minister of Environment is not
empowered to enact integrating laws, in the case of failure by other authorities, nor is
there any obligation to consult the Ministry of Environment in the drafting of those
laws. Effort has been made under the coordination function of the Minister to institute
forums for review of actions by the sectoral agencies to incorporate environmental
considerations into their laws and policies. 13 Furthermore, Law 23/1997 prescribes that
environmental management shall be undertaken in an integral manner 14 and performed

11
12
13
14

Chapter 6 discusses in more detail about the implementation of these Acts.
Clarification of the term is “to be determined by government”.
Through ‘One Gate Policy’.
Article 9(2).
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as integral part of spatial management, protection of artificial resources, conservation of
biological natural resources and their ecosystem, cultural preservation, biodiversity and
climate change. 15
Law No. 5/1990 concerning Conservation of Living Resources and their
cosystem (Conservation Act). This law extends the authority to the Department of
Forestry and plantations over protection of biodiversity. The purpose of the Act include
recognition:
(i)

Of the need to manage and use living resources and their ecosystems in a
harmoniously balanced way for the benefit of future generations;

(ii)

That the development of living resources and their ecosystems are an integral
part of sustainable national development; and

(iii)

Of the need to recognized the interdependence of living resources and their
ecosystems and that deterioration or damage to one element leads to damage of
the ecosystems as a whole.
The Act responds to a recognized need for a comprehensive legal framework for

promoting sustainable balanced use of living resources and their ecosystems.

It

provides for that protection through three measures: (i) establishment of protected
areas; 16 (ii) designation and protection of endangered species and their habitat; 17 and (iii)
introduction of requirements for the sustainable use of resources and their ecosystems. 18
The Conservation Act provides for the designation of areas for the purpose of a
“life support system”. Once designated, the areas are subject to controls on use, include
limitations on concession holders. However, the regulations necessary to establish and
manage these areas have not been promulgated. It is not clear what the relationship is

15
16
17
18

Article 9(3).
Chapter II
Chapter III, IV,V
Chapter VI
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between “life support systems” under this Act, and “special” or “protection areas”
specified in the Spatial Planning Act. Nor is the law clear as to which designation
supercedes the other.
The Conservation Act also provides for an additional hierarchy of protection
through designation of areas such as nature sanctuary reserves, strict nature preserves,
wildlife sanctuaries, buffer zone and nature conservation areas.

The process of

designation, setting of boundaries and park uses involves an intensive process of
negotiations, including with adjacent communities and local government followed by
official gazetting of the area. 19
Besides these laws, there are many sectoral government regulations dealing with
marine pollution. 20 This situation reflects the situation in which there is no integral and
comprehensive regulation deals with marine pollution in Indonesia.

(iii)

Spatial Aspects 21

Law No. 24/1992 regarding Spatial Planning. Another law regarded as a
potential legal tool for instituting a more integrated approach to resource management is
the Law No. 24/1992 regarding Spatial Planning. The Preamble to the Law refers to the
need for a coordinated, integrated approach to managing natural resources:

19

20

21

The Government has failed to meet its own objective (REPELITA VI) of designating 30 million
hectares for marine conservation by the year 2000. The Biodiversity Action Plan for Indonesia lists
forty-nine marine conservation sites as the first order of priority for protection. Only six areas have
been designated and none gazetted. Management plans have been drafted for only five areas. The
remaining priority areas remain open to uncontrolled exploitation.
These government regulations are:
a) Government Regulation No. 17/1974 regarding Monitoring of Exploration and Exploitation of
Offshore Oil and Natural Gas;
b) Government Regulation No. 22/1982 regarding Water Management;
c) Government Regulation No.15/1984 regarding Living Resources Management in Indonesian EEZ;
d) Government Regulation No. 20/1990 regarding Water Pollution Monitoring;
e) Government Regulation No. 51/1993 regarding Environmental Impact Analysis;
f) Government Regulation No. 19/1994 regarding Waste Management.
Chapter 4 discussed more detail about the implementation and impacts of this Act on Integrated
Coastal Zone Management in Indonesia.
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•

That the space of the territory of the unified state of the Republic of Indonesia
being a gift of God almighty to the nation of Indonesia, strategically located as
an archipelagic country with a diversity of ecosystem, should be protected and
managed to achieve the objectives of the national development manifesting in
the 1945 Constitution;

•

That the management of the diverse natural resources in land, sea, and air must
be undertaken in a coordinated and integrated way in a sustainable development
pattern by developing a Spatial Use Management Plan incorporated into a
dynamic environmental system maintaining the preservation of the capability of
the environment on the basis of Wawasan Nusantara and National Resilience.

•

That there are deficiencies in the existing legislation regulating the use of space
which are to be corrected by the adoption of the Spatial Use Management Act.
The principles and objectives of Law 24/1992 include:
(i)

Utilization of space for all interests in an integrated, effective and efficient,
harmoniously balanced and sustainable way; 22

(ii)

Establishment

of

an

“environment-oriented”

approach

to

spatial

utilization; 23
(iii) Establishment of orderly administration of spatial use in protection and
cultivation areas; 24
(iv) Wise use of space 25 and resources; 26
(v)

Integrated use of natural resources; 27 and

(vi) Preventing and mitigating negative environmental impact from use. 28

22
23
24
25
26
27

Article 2, 14
Article 3 (a)
Article 3 (b)
Article 3 (c) (1)
Article 3 (c) (3)
Article 3 (c) (2)
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Law No. 24/1992 adopts an eco-system definition of “space” encompassing
land, sea and air space, with units described as any “territorial unit where man and other
living creatures perform their activities and maintain their survival”. 29
As previously discussed, the Law 23/1997 assigns the natural resources
coordination function to the Minister of Environment.

Under the Law 24/92, the

national leadership role has not been specifically assigned to any authority. 30 Similar to
Law 23/1997, responsibilities for plan preparation are assigned to the Governors for the
regional plans and the Bupati (mayors) for local area plans. However, apart from
clarification provided in the Elucidation to the Act, Law 24/92 is silent on which
specific national, regional or local government agencies or authorities are responsible
for ensuring adherence to the plans, particularly in issuing resources or space allocation
outside of preparing or implementing the spatial plans. 31
It may be noted that authorities who are responsible for preparation of the spatial
plans at regional and local levels are accountable to the regional and local heads not the
Minister of the Environment. While this facilitates attention to local priorities, it could
limit the capacity for nationally consistent integration of environmental objectives.32
This is partially addressed by the provision that the National Spatial Use Management
Plan, which is specified to be the guide: (i) for ‘realizing the relevance and balance in
inter-territorial and intersectoral development’; 33 and (ii) for spatial plans at the regional
and local level. 34 The National Plan also designates any protection, cultivation and
special areas, which must in turn be recognised in any regional and local plan. 35

28
29
30
31

32
33
34
35

Article 3 (c) (4)
Article 1 (1).
The National Development Planning Agency (BAPPENAS) has to date assumed the lead role.
The Elucidation to Article 17 specifies that at the Kabupaten/Kotamadya Daerah Tingkat II level, the
use of space is determined and enforced thorugh their permit system.
For example sustained use of particular resources.
Article 20 (3) (b)
Article 20 (3) (d)
Article 23 and 20 (1), (2)
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Actual management of use of natural resources is left to be regulated under
separate unspecified legislation by “appropriate institutions”. 36

Consequently, no

mechanism is prescribed for either making the plans legally binding or for requiring that
any special resource needs identified in the planning process are incorporated into
resource allocation instruments. 37 So while Law 24/92 alludes to the use of local
permits to impose and enforce specific resource uses specified in the plans, Law 24/92
itself makes no specific provision for imposing a duty on government to incorporate
provision in resource use permits or authorizations to ensure “uses” specified in a plan
are made legally binding. 38 The current law provides no clear measure or point of
accountability.
While provision is made for national and regional consistency in plans, no
similar proviso is made for consistency in implementation. No one authority is granted
responsibility for ensuring consistent national policy guidance to ensure National
protocols for the transfer of plans specifications for binding permits and approvals for
resource allocation or use. While some action has been taken to promulgate necessary
implementing mechanisms, a number of important regulations remain in draft stage. 39

(iv)

Marine-sectoral aspects

Law No. 9/1985 on Fisheries.

With respect to fishery resources, the

government has issued Law No. 9/1985 regarding Fisheries.

This law allows the

Minister for Maritime and Fisheries1 to determine the level of potential capacity of

36
37
38
39

The Elucidation to the Act provide no assistance in clarifying which laws or which institutions.
For example conditions on the harvesting of fisheries or mangroves in designated specific zones).
There seems to be more a presumption that this will occur.
These include:
- Local regulations establishing criteria and procedures for spatial plan preparation at the Dati I
and Dati II level;
- Regulations to determine the integration of Law 24/1992 with other resource management
decision-making processes;
- Regulation to resolve conflicts in other laws with Laws 24/1992; and
- Law related to delineating sea space at Dati I and Dati II levels.
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particular fishery resources in a certain area and to allocate 50% of this capacity as
maximum sustainable yield (MSY) or total allowable catch (TAC) for domestic and/or
foreign fishing.

Law No. 5/1983 and Law No. 9/1985 specify that fishing and

aquaculture activities in Indonesian waters and EEZ should have a permit from the
Minister of Marine Exploration and Fisheries.

They must comply with law and

regulations, and with conditions specified in their permits. TAC is allocated in a
designated area for fishing and a certain water space is allocated for aquaculture.

In

these fishing grounds and aquaculture areas, no human activity with a detrimental effect
on fishery resources and their habitats is allowed.
Law No. 21/1992 regarding Maritime Transportation. This law, consists of 15
Chapters and 132 Articles, is a comprehensive regulation of maritime transportation
including navigation, port, shipping, loading, shipping accident, investigation, shipping
lanes and seafarers. The main weakness of this law is that it depends on the
implementation regulations, in which from 132 articles, around 60 articles need
supporting Government Regulation for the implementation.

(v)

Land-Sectoral Aspects

Law No. 20/1982 regarding Defense and Security. According to this law, the
main task of the Indonesian Navy is “to defend national jurisdiction, to protect national
interest in and/or through the sea, and to develop the national capacity to provide
maritime security” (Article 14).

This law clarifies that law enforcement in the

Indonesian waters is the responsibility of the Navy.
Law No. 9/1990 regarding Tourism.

This law provides regulation about

tourism objectives (including marine tourism), tourism business including the
infrastructure and sanctions for destruction of marine environment.
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(vi)

Regional Autonomy

Law No. 22/1999 regarding Regional Autonomy. One of the most significant
recent legislative developments has been the passage of the Law No. 22/1999 regarding
Regional Autonomy, which became operative in 2001. The enactment of this Law is an
attempt to democratize the provincial and local government political processes, and to
devolve certain power of government to the regional governments, and this being
attempted in the context of the on-going democracy movement in the country.

This

Law stipulates radical changes in the respective roles of the central and local
governments.
Under the Law No. 22/1999, the central government will have authority and
responsibilities only in matters relating to national defense and security, religious
affairs, the judicial system, fiscal and monetary policy, foreign affairs, and other
specifically designated functions such as macro-economic planning, the fiscal transfer
system, government administration, human resources development, technological
development, and national standards. The local governments will have authority and
responsibilities in public works, health management, education and cultural affairs,
agricultural development, transportation, the management of manufacturing and trading
activities, the management of investment, environmental matters, land management, the
matters relating to cooperatives, and manpower management.
In relation with marine and coastal management, the Law No. 22/1999
prescribes that:
(1)

The marine area of 12 nautical miles measured from the seashore towards the
offshore or archipelagic waters as being provincial authority for management
and conservation covering: (I) exploration, exploitation and management of the
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resources; (ii) administrative interest arrangement; (iii) spatial arrangements; (iv)
law enforcement; and (v) supporting security and foreign enforcement.
(2)

The district and municipality’s authority shall be one-third of the marine area of
provincial jurisdiction.

(3)

The region has the authority delegated by the Central Government to manage,
fund, permit, plan, implement and evaluate according to the Government’s
standards, norms and policy.

Law No. 25/1999 regarding Fiscal relations between Central and Local
Government. This law provides the financing capability to the local government in
order to enable it to discharge its new responsibilities. Previously, almost all revenues
from natural resources belonged to the central government without significant revenue
advantages to the resource rich or resource producing regions. Under this Act, which
has been operative since January, 2001, there are four types of natural resources that are
subject to the revenue sharing: oil and gas, other mining, fishery and forestry. Except
for oil and gas, the central government has always been generous in keeping only 20%
of revenues originating from their exploration, letting the regions have the remainder.
As regards oil and gas revenue, the central government will share 15-25 percent of it
with the provincial and local government of the producing region.
Each of the major marine and coastal related laws currently in effect is guided
by a set of principles. The Fisheries Act, for example, calls for fisheries to be managed
“sustainable”.

While such principles provide an adequate measuring stick for

evaluating the particular law in question, they offer little guide for wise management of
the entire MJA of the Indonesia or for the management of marine and coastal activities
that are not yet governed by national law (such as marine aquaculture).
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As a result of the body of single-purpose marine and coastal related laws above,
the marine and coastal management structure is generally based not on area but rather
on the promotion, management, or control of specific marine and coastal resources such
as oil and gas or fisheries. The challenges that Indonesia faces is moving from ‘singleuse and resource-based’ management to the notion of multiple-use management within
designated marine and coastal areas.

4.2.3

Marine and coastal development plan
Discussion of the planning system can be organized with respect to plan

duration. The plans fall into three categories: long-term, medium term and annual
plans. Based on the Archipelagic Vision and GBHN, a Basic Pattern of Longterm
National Development (Pola Dasar Pembangunan Jangka Panjang) was established,
providing the general pattern of long-term development covering a period of 25 years.
The First Long-term Development Program (PJP I) started with the fiscal years of
1969/1970 through 1993/1994, followed by the Second Longterm Development
Program (PJP II) running from 1994/1995 - 2018/2019. This basic pattern forms the
basic foundation for medium term development, and divided into several stages of
development which is called the Five-Year Development Plan (REPELITA).
National development goals and objectives are clearly stated in the GBHN and
REPELITA. Prescriptive goals are set for each sector of the economy. These determine
priorities for development, which are translated by government agencies into programs
and projects that are then adopted by provincial governments as a basis for development
planning. Planning is structured to give clear direction to any program which has
national priority.
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REPELITA VI (1994/1995 - 1998/99) presented a comprehensive plan of action
for bringing about the sustainable development of Indonesia’s marine and coastal
resources. The fundamental premise of REPELITA VI was that these resources and the
natural systems of which they are a part must be managed for the long-term,
recognizing their strategic importance to the future welfare and prosperity of all
Indonesians.
The following series of challenges have been addressed in the implementation of
marine and coastal development: (1) how to uphold the national jurisdiction and
sovereignty in order that national maritime territory can be exploited and utilized; (2)
how to increase the exploitation of sea and seabed potentials for the improvement of
people’s prosperity; (3) how to improve the standard of living of the fisherman; (4)
how to develop the potential of national maritime industry; (5) how to fulfill the need
for marine and coastal data and information and how to incorporate them into one
geographic information system network, and (6) how to preserve the sustainability of
the marine living environment.
The goals of longterm development in the marine sector are: (1) the realization
of sovereignty of Indonesian waters and national jurisdiction within Wawasan
Nusantara; (2) the establishment of a strong and advanced maritime industry that is
built on the basis of mutual cooperation among the state, private sectors, and qualified,
professional, well-developed human resources who utilized science and technology in
order to exploit the potential of the sea optimally; and (3) the maintenance of the
sustainability of marine living environment.
Marine development programs consist of: (1) inventory and evaluation of marine
potential; (2) development of marine industry; and (3) marine utilization development.
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The inventory and evaluation are aimed at obtaining data and information such
as basic data of geology, geophysics, oceanography, sea-mapping, fisheries stock
assessment, marine biodiversity, oil and gas resources, mineral, and the preservation of
marine environment. The program encompass the following activities: (a) survey and
mapping; (b) exploitation and exploration; (c) the preservation of marine environment
and marine spatial planning; and (d) development of the marine geographic information
system network.
The development of marine industries is aimed at improving export values of
marine industrial products and enlarging the business job opportunities so as to increase
incomes and support the development of other economic sectors. The marine industry
program can be categorised into: (a) main industries consisting of fisheries, maritime
and shipping industries, the offshore construction industry, and the oil and natural gas
industry; and (b) marine service industries includes the port service industry, the marine
transportation industry, and the marine tourism industry.
The development of marine utilization is aimed at improving the capacity to
exploit and utilize marine resources that encompasses: (a) the establishment of marine
institutions and organizations; (b) the improvement of capacity to utilize, develop, and
master the marine science and technology; and (c) human resources development for the
marine sector.

4.3

Historical review: national marine and coastal policy between 1945 and
2002
The current state of national marine and coastal policy in Indonesia is related

both to the political system within which it evolved and to the factors, which shaped its
later development. In order to understand the present sectoral nature of Indonesia
national marine and coastal policy, it is important to consider the way in which marine
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and coastal activities have grown. Many scholars and reports (CIDA, 1986; ADB,
1992; Dahuri, 1996; Soendoro, 1996) indicate that the marine and coastal sectors that
are now active in Indonesia evolved largely in isolation one from another. Given the
large marine and coastal areas and low levels of effort involved, and, hence the relative
lack of interaction and/or conflict, these activities grew into generally autonomous
activities.

Eventually, separate institutions, specialized legislative and regulatory

frameworks, and sectorally based constituency groups evolved separately as part of the
maturation process of each sector.

Thus, the roots of the sectoral orientation of

Indonesia’s marine and coastal policy can be traced back to the isolated manner in
which individual marine and coastal activities tended to develop and mature.
As can be seen from the chronology of events in Annex 4, the major marine and
coastal policy actions taking place during the formative period in the development of
Indonesia marine and coastal policy reflected this changing environment. After World
War II (1945), Indonesia proclaimed its independence in 1945 during a power vacuum
created by the defeat of Japan at the end of World War II. However, it was not until
1949 that formal transfer of sovereignty was obtained from the Dutch, who had returned
to the archipelago after the end of the war seeking to regain their former colony from
the Japanese forces.
The period between 1945-1949 was characterized by violent physical
confrontation between the Japanese-trained indigenous forces and those of the
Dutch/Allied powers, which spread throughout the archipelago and claimed immense
human and material casualties on both sides.

Indonesia proudly call this era of

“independence war” (Reid, 1974).
Throughout the 1950s, the central government was severely plagued by the crisis
of separatist and revolutionary rebellions in various regions. In fact, between 1949 and
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1956 none of the decrees and regulations produced by the government and/or parliament
were sea-related. 40 Then, on October 17, 1956, Prime Minister Ali Sastroamidjojo
created the Inter-departmental Committee with the primary task to “prepare a draft on
the Law on Indonesian Territorial Waters and Maritime Environment” (Danusaputro,
1980, p: 131-134). At the end of 1957, the “Djuanda Declaration” was issued by (the
new) Prime Minister Djuanda Kartawidjaja. In this declaration, the Prime Minister
asserted the new approach:
The government declares that all waters surrounding, between and connecting the islands
constituting the Indonesian state, regardless of their extension or breadth, are integral
parts of the territory of the Indonesian state and therefore, parts of the internal or national
waters which are under the exclusive sovereignty of the Indonesian state. ….. The
delimitation of the territorial sea (the breadth of which is 12-miles) is measured from
baselines connecting the outermost points of the islands of Indonesia. (see Annex 5)

The Djuanda Declaration was finally ratified by the Legislative with the
enactment of Act No. 4 regarding Indonesian Waters on February 18, 1960, thus finally
formalizing a new territorial structure which in 1957 was merely a political declaration
short of legal force. The bill expanded Indonesia’s overall territory by about 2.5-fold,
from 2,027,087 sq.km to 5,193,250 sq.km.
Since the late 1960s, the new Government had become keenly aware of the
resource potential of the sea. The first sign of Indonesia’s offshore petroleum interest
took place in early 1966, when it entered a “production sharing” agreement with a small
oil-company (Carlsson, 1977). In 1967, the New Order Government passed a law
introducing measures to liberalize regulations concerning foreign investment in the
country.

In doing this, the government was wooing the participation of foreign

multinationals in an effort to close the gap in the capital-supply and technological
know-how in order to stimulate economic production. By the mid-1970s, 60 percent of
petroleum exploration activities was conducted at sea (Howell and Morrow, 1978).
40

Based on the observation of a list of decrees made by government during the 1950s.

134

The commitment of the Government of Indonesia (GOI) to a sustainable
development path and in particular to the sustainable development of its natural
resources, has been reflected in a number of initiatives over past decades.
Environmental policy has been included in GBHN 1973.

The State Ministry of

Development Supervision and Environment was established in 1978. At the national
level a series of decrees and regulation followed the passing of Law No. 4 in 1982
entitled Basic Provision for the Management of the Living Environment.
The chronology given in Annex 3 deals primarily with the domestic side of
national ocean policy. During this time period, Indonesia was also an active participant
in ocean policy making exercises at the international level and regional level. It was an
active player in the series of international conferences on the Law of the Sea
Conference, and it was a participant in the 1972 United Nations Conference on the
Human Environment held in Stockholm. It was active in the work leading to the
MARPOL Conventions and also active in the negotiation leading to the Convention on
International trade and Endangered Species (CITES) in 1973. At a regional level, it
played a major part in the formulation of ASEAN Agreement on the Conservation of
Nature and Natural Resources.
Collectively, these actions reflect Indonesian national marine and coastal policy
at various points in time. For the most part, the actions reflect a single-purpose, sectorby-sector approach to national marine and coastal policy. The resultant policy decisions
appear to be driven by both the broader environmental issues prevailing at the time and
the strong power of central government that exists in a number of marine sectors.
The next section examines some of the problems that are currently being
encountered as the marine and coastal policy formulations of the 1980s and 1990s are
being implemented.
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4.4

Problems in implementation of marine and coastal policies
Marine and coastal legislation is supposed to reflect policies and provide the

framework of administrative mandates, powers, standards and means for management.
While marine and coastal resources cannot be effectively managed without law, the best
legislation does not suffice if it is not effectively implemented or applied. Success in
marine and coastal management depends on the proper implementation of marine and
coastal policies adopted as a tool by an efficient public administration, in which sectors
and areas of responsibility need to be restructured or supplemented through
reorganization of agencies or through coordination of those extant. Public
administration in this regard includes all branches of government – legislative,
executive and judicial.
Much of the marine and coastal policy created in the 1980s and 1990s has been
in the implementation stage for the last decade or so. During that time, certain stresses
and strains have appeared.

This section reviews some of the problems that have

developed and attempts to understand the cause of the emerging conflicts.

(1)

Basic issues

The need for the formulation of an integrated national marine and coastal policy
in Indonesia arises as one of the principal outcomes of a long, evolutionary process of
change that has affected the way Indonesian decision makers view rational marine and
coastal interests. Until early 1980s, Indonesia has put much effort into the formulation
of an international marine and coastal regime that secured the recognition of national
jurisdiction especially over archipelagic waters, and the right of coastal States to take
decisions about resources allocation, use and preservation of the marine and coastal
environment.

Currently, Indonesia focuses its attention on the establishment of a

domestic regime that reflects its national and international concerns. However, several
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concurrent factors have hindered the implementation of marine and coastal development
in Indonesia.
Although surrounded by water, and with the second longest coastline in the
world, Indonesia is essentially a land-oriented country. 41

Some senior officials 42

consider the country’s inward-looking attitudes must change if Indonesia is to realize
the full benefit of its ocean space and keep up with its neighbours. The problem is how
to foster a marine orientation in a country that currently is terrestrially oriented. 43
Another basic issue is the fact that currently, marine and coastal affairs are not at
the foremost of the public policy agenda, neither do they capture sustained public
attention, with the exception of environmental disasters or accidents at sea. Meanwhile,
the GOI has had to face other matters having higher priority and thus, marine interests
were diluted within the pressures of other problems such as poverty, trade deficits, and
inflation. As a result, of these complex underlying conditions, the “marine and coastal
dimension” as a whole, has not yet being fully incorporated into national development
strategies.
(2)

Structural Issues

A national policy that establishes goals, objectives and priorities, as well as lays
down basic principles and criteria guiding for the formulation of programs and a marine

41

42

43

The fact is that the terrestrial orientation of the Suharto regime was essentially just the return to a
condition which had previously paralyzed Indonesia for centuries. Until 1945, the end of the
colonial era for the country, Indonesia had been forbidden to build steel ships; modern shipbuilding,
like maritime trade, was a privilege reserved for the occupying Dutch. In other words it was the
colonial powers, especially the Portuguese and the Dutch, who dominated shipbuilding and trade in
the waters around Indonesian archipelago. The indigenous population was not permitted to become
involved in the lucrative coastal businesses, and consequently turned its attention to the interior of the
country (Campo, 1997)
Dr. Hasyim Djalal (Former Indonesian Ambassador for the Law of the Sea) and Dr. Laode
Kamaluddin (Secretary of Indonesian Maritime Council)
In the course of its history, Indonesia has largely lost contact with the sea thus also with its maritime
resources. The islands of this archipelago are not linked to one another by water; rather, they are
separated by it. The consequences are negative, both economically and politically: little internal
trade, little exchange of people and ideas, no modernization, no promotion of talent, little
understanding of one another, and no sustainable management of the maritime environment.
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development strategy, is considered to be a fundamental requirement for integrated
development and management of national marine space and its resources. However, the
institutional mechanisms to plan and oversee marine activities are also basic elements
required for the purpose of adequate integrated planning and management decisions.
In Indonesia, structural limitations arise out of the location and sectoral
fragmentation of marine and coastal-related activities within the governmental
hierarchy.

The nation’s marine and coastal sector is managed mainly through a

fragmented structure of about 20 ministries, five non-departmental government agencies
and two state companies. The Ministries of Marine and Fisheries, Mine and Energy,
Industry and Trade, and Tourism are the main agencies in charge of marine economic
development (Table 4.1). The Indonesia Institute of Sciences (LIPI), The Agency for
Assessment and Application of Technology (BPPT) and National Coordination Agency
for Survey and Mapping (BAKOSURTANAL) also play important roles in marine
research and survey. The Environmental Impact Management Agency (BAPEDAL) is a
key agency for ensuring marine sustainable development.
Even as recently as the early 1990s, all policies, programs and projects related to
marine and coastal development were scattered among different agencies with little
coordination. This situation has frequently resulted in conflicts among competing uses,
destruction of some natural resources, and degradation of marine environmental quality
(CIDA and BAPPENAS, 1988).

International experience shows that effective

implementation of policies for marine and coastal management requires overall
institutional guidance (Cicin-Sain and Knecht, 1999; Haward, 1996). This guidance can
be achieved through either creating a new agency or improving the network between
existing agencies. In the case of Indonesia, the planning approach is used because it
involves fewer changes. An inter-agency “marine and coastal coordination mechanism”
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comprised of the key agencies involved in marine and coastal activities was established.
Based on Presidential Decree No. 35/2000, the Indonesian Maritime Council (Dewan
Maritim Indonesia/DMI) now coordinates, synchronizes and integrates all marine and
coastal related policy.
(3)

Legal Issues

In Indonesian context, marine and coastal laws may be defined as a set of legal
rules addressed specifically to activities that have the power to affect the quality of the
marine and coastal environment (MOMAF, 2001). Marine and coastal law are not just
another new system of rules and agencies as they involve various natural and social
sciences, technologies ranging from marine and coastal engineering to policy research
and development, resource management and public administration, as well as the
principles and techniques of law proper. Marine and coastal law should be conceived as
part of a comprehensive process of marine and coastal resources management, informed
by knowledge about the ecosystems and progressively integrated with economic
development planning.
Appropriate legislation establishes binding policies and standards, provides the
basis for substantive and procedural legislation, and creates institutions to implement
policies and enforce the rules (Hartono, 1997). Legislation is a measure of the public
acceptance of the need for sustainable use of marine and coastal resources. It is also a
measure of how adequately marine and coastal institutions are entrusted with political
clout and legal justifiability so that marine and coastal regulations or policies are better
enforced. In order to give effect to a national marine and coastal policy in Indonesia,
there is a need for law and administrative procedures, which are ecologically-oriented
and multi-disciplinary in approach (Santosa, 1997)
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Table 4.1
Main Marine and Coastal-Related Administration Agencies in Indonesia
____________________________________________________________________
Agency
Role in Marine and Coastal Area
____________________________________________________________________
Ministries
Ministry of Foreign Affairs
Ministry of Home Affairs
Ministry of Mines and Energy
Ministry of Marine and Fisheries
Ministry of Forestry
Ministry of Communication
Ministry of Industry and Trade
Ministry of Public Works
Ministry of Defense/Navy
Ministry of Education
Ministry of Cooperative and Small-Scale
Business
Ministry of Tourism and Culture
Ministry of Post and Telecommunication
Ministry of Health
Ministry of Justice
Ministry of Finance
State Ministry of Environment/
Environmental Impact Management
Agency (BAPEDAL)
Non-Department Agencies
National Land Agency (BPN)
Indonesian Institute of Sciences (LIPI)
National Coordination Agency for Survey
and Mapping (BAKOSURTANAL)
Agency for Assessment and Application
of Technology (BPPT)
National Aerospace and Aeronautics
Institute (LAPAN)
National Development Planning Agency
(BAPPENAS)
State Company
State Company of Strategic Industries
State Company of Petroleum
(PERTAMINA)

International marine affairs
Regional marine development
Marine geological survey & exploitation,
oil and gas development
Fisheries
Nature reserve
Marine transportation
Maritime industry and inter-island trade
Marine and coastal engineering
Territorial waters security and
hydrographic mapping
Marine education and training
Marine small-scale business
development
Marine tourism development
Undersea cable
Public health in coastal community
Marine legislation
Customs
Marine environmental regulation
and enforcement

Land administration
Marine research and development
Marine base and thematic mapping
Marine technology assessment
Ocean satellite
Comprehensive marine development
planning (resources allocation)

Shipbuilding
Oil and gas exploration
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A review of Indonesia’s regime for marine and coastal resource management
indicates that while some effort has been taken to reform the law to implement
international and domestic commitments for the sustainable use and integrated
management of marine and coastal resources, in many instances the necessary details
remain to be prescribed.

Other problems identified are: conflict between acts; conflict

between acts and customary law; non-existence of law on marine and coastal specific
aspects; and lack of enforcement.
Indonesian laws themselves are also so vague and broad that conflicts often arise
even within a single Act (i.e., one Act may offer two or more broad goals or principles
that, when applied in specific circumstances, may conflict). For example, in Act No.
9/1985 relating to Fisheries, Article 7(1) prohibits damage to the marine habitat, yet the
Act also allows bottom trawl fishing and other capture fishing gear types that,
depending on the situation, can be very destructive to surrounding habitats. Second, the
rules of statutory construction for resolving differences among laws are vague and
broad. As in most countries, Indonesia recognizes the premise that laws enacted later in
time take priority over laws enacted earlier in time, and laws that are more specific take
priority over more general laws. These rules of legal interpretation are not codified,
however, so there is no consistent application by the judiciary (Diantha, 2001).
Furthermore, the rule of interpretation that is codified in a typical Act is extremely
weak: each Act states that previous laws remain valid unless specifically in conflict with
the new Act. Rather than explicitly replacing one law for another, the Act offers only an
implicit replacement. Such an implied repeal is often very difficult to interpret. Third,
where conflicts do arise, they are generally not resolved through the judiciary. Rather,
they have been resolved historically with the issuance of a Presidential Decree or
Ministerial Decree. This approach - where the executive branch of government resolves
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disputes among laws enacted by the legislature - makes a highly politicized legal system
with little certainty, as opposed to an approach in which the judiciary resolves disputes
and adheres to its own precedents. (Heydir, 1984).
These conflicts are exacerbated in marine and coastal management issues because
marine and coastal management involves a particular bio-geographic space (i.e., the
coastal area) in which many sectors operate rather than focusing on activities within a
particular sector (Purwaka, 1995). For example, there are conflicts and overlaps in
definitions of terms among different Acts, particularly terms that define protected areas.
Many of these defined areas appear almost identical in purpose, and yet they have
different classifications under different laws, which give rise to different uses. As one
example of a conflict between marine and forestry sectors, Act No. 41/1999 relating to
Forestry allows for the harvest of coastal mangrove forests; however, such harvest
conflicts with the prohibitions against damaging the habitat of fishery resources,
contained in Article 7(1) of Act No. 9/1985 relating to Fisheries. As another example of
conflict between the fisheries and natural resources sectors, Act No. 9/1985 has an
extremely broad definition of the term "fish" that can be harvested under that law,
including sea turtles, marine mammals such as whales and manatees, sea cucumber and
corals; however, Act 5/1990 relating to the Conservation of Natural Resources protects
fish and wildlife that are threatened with extinction.
Conflicts are also exacerbated with respect to enforcement. Different Acts have
different sanctions and liability for similar offenses. Sanctions, such as criminal versus
civil penalties, vary widely. Different Acts also have different standards of liability,
such as negligence, intentional or strict, for almost identical violations. This complicates
enforcement and prosecution efforts. There are countless other examples, especially in
looking at regulations and decrees. There is a profound need to develop a new umbrella
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law that serves to coordinate existing laws and create new mechanisms to resolve legal
discrepancies. Also a profound needs for better coordination between departments and
agencies with draftery legislation and between ministers in Cabinet negotiation before
legislation is approved.

4.5

Nature of Central – Regional relationship: the impact of Regional
Autonomy on marine and coastal policy and management
(1)

Regional Government

Indonesia is a unitary state. However, the unitary nature of Indonesia does not
prevent the establishment of regional governments. Before being amended in 1999, the
1945 Constitution mentioned such regional governments in Article 18 (then the only
article in chapter 6 on regional governments):

Chapter VI. Regional Government
18.
The division of Indonesia into large and small regions and the structures of their
governance shall be prescribe by law having regard for , and keeping in mind
the principle of deliberation in the government system of the State and
traditional rights in regions which have special character.

Then, in the Annual Session Meeting August 17-18, 2000,

the MPR has

adopted a constitutional amendment on regional autonomy, which replaces Article 18
by three new articles (18, 18A and 18B). The most relevant of these three articles is the
new Article 18, which reads as follows:
Chapter VI. Regional Government
18(1)

The unitary State of Indonesia is divided into provinces and these provinces into
regencies and cities and each and every of these provinces, regencies and cities from a
regional government in accordance with the law.

(2)

The provincial, regency and city regional governments regulate and manage
their own governmental affairs according to the principles of autonomy and the
duty to provide assistance.

(3)

The provincial, regency and city regional governments have a Regional People’s
Representative Assembly the members of which are elected through general
elections.

(4)

The governor, Regent and Mayor, respectively as head of provincial, regency
and city regional governments are elected democratically.
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(5)

Regional administrations can put in effect the broadest autonomy, except in
governmental matters that by virtue of the law are defined as matters for the
Central Government.

(6)

Regional Governments may adopt regional regulations and other regulations to
implement autonomy and the duty to provide assistance.

(7)

The structure and organization of regional governments is regulated by law.

Article 18 constitutionalises the basic structure of regional governments (18(1)),
the principle of regional autonomy (18(2)), and the principle that regional assembles
and regional leaders should be democratically elected (18(3) and (4)).

It also

constitutionalises the fact that residual powers are with the regional governments
(18(5)), which can adopt regulations (18(6)).

(2)

New Laws on Regional Autonomy and Fiscal Decentralization

The Asian economic crisis of the late 1990s hit Indonesia very hard. What had
begun as a currency and financial crisis in 1997 soon turned into a severe economic
crisis, which had in turn became a political and social crisis engulfing the whole nation
and society by 1998. The nation-wide crisis forced the then President Soeharto to
resign after thirty-two years in power, giving rise to the new government of President
Abdurrahman Wahid.
The issue of regional autonomy and decentralization, which had never been a
serious issue during the Soeharto era, appeared as one of the most important national
issues. A number of provinces expressed dissatisfaction with the past trend of political,
social and economic centralization, and demanded broader regional autonomy than had
hitherto been envisaged, including devolution and decentralization. At the same time,
the government reform movement (reformasi) had triggered a tremendous push to
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decentralization. 44 In response, the interim government of President Habibie enacted
two new laws in 1999, the Act No.22/199 regarding Regional Autonomy and the Act
No. 25/1999 regarding Fiscal Relation between Central and Local Government, which
the new government of President Megawati Sukarnoputri is now in the process of
implementing. These two laws create the legal and financial framework for governance
primarily by regencies, with assistance from both provincial and central levels of
government (Alm and Bahl, 1999, Bell, 2001).
The passage of the Act No. 22 regarding/1999 Regional Autonomy, which
became operative in 2001 is an attempt to democratize the provincial and local
government political processes, and to devolve certain powers of government to the
regional governments. This is attempted in the context of the on-going democracy
movement in the country.

This Act stipulates radical changes in the respective roles of

the central and local governments.
Under the Act No. 22/1999, the central government will have authority and
responsibilities only in the matters relating to national defense and security, religious
affairs, the judicial system, fiscal and monetary policy, foreign affairs, and other
specifically designated functions such as macro-economic planning, the fiscal transfer
system, government administration, human resources development, technological
development, and national standards. The local governments will have authority and
responsibilities in public works, health management, education and cultural affairs,

44

Since independence in the 1945, and particularly since the New Order in 1965, Indonesia has
operated under a centralized governance structure, with virtually all mandates emanating from the
central government in Jakarta (MacAndrews, 1986). This regulatory structure is implemented
through regional laws (Perdas) issued at the provincial level (enactments by the Governor and
Provincial Parliaments or "DPRD I"), and regency level (enactments by the Regent, [or Bupati] and
Regency Parliaments or "DPRD II").1 (Podger, 1994). With reformasi and the rise of democracy in
Indonesia since the fall of President Soeharto in 1998, there has been a growing demand for
transparency, honesty, and especially autonomy from the central government. The central
government has responded with a series of laws shifting both the political power and the financial
control from the central government to individual regencies, and enacting new legislation regarding
corruption, collusion, and nepotism (Korupsi, Kolusi, Nepotisme).
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agricultural development, transportation, the management of manufacturing and trading
activities, the management of investment, environmental matters, land management,
matters relating to cooperatives, and manpower management.
Article 4 of Act No. 22/1999 sets the general tone, that the law is intended to
arrange and organize local societies, through their own decisions, based on their own
aspirations. Article 7(1) provides that the new authority for regencies covers every
governance field except foreign affairs, defense and security, justice, finance and
religion. However, the central government can issue regulations to withhold other areas
of governance for itself. Article 7(2) provides that the central government also retains
authority to develop policy regarding a host of subjects, including natural resource use
and conservation. With respect to natural resources, Article 10(1) provides that the
regional administration is authorized to manage available natural resources in its area,
and is responsible for "maintaining environmental preservation pursuant to law."
Then, Act No. 25/1999 on Fiscal relations between Central and Local
Government, a twin to the Act No. 22/1999, provides the financing capability to the
local government in order to enable it to discharge its new responsibilities. Act No.
25/1999 provides for an almost complete shift of budgetary management from the
central government to regional governments. Article 1 of Act No. 25/1999 recognizes
two basic budgets for governance: a central government budget for revenues and
expenditures (APBN), and regional budgets for revenues and expenditures (APBD).
Article 3 provides that regional revenue sources can consist of original revenues, loans,
and equilization funds. According to Article 4, original revenues include taxes,
retributions and revenues from regionally owned enterprises. According to Article 6,
equilibrium funds consist of money derived from the APBN, and are divided into three
components:
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(1)

the region's portion of the proceeds from land and building tax, tax on land and
building acquisitions, and proceeds from natural resource conversion;

(2)

general allocation funds; and

(3)

specific allocation funds.
Previously, almost all revenues from natural resources belong to the central

government without significant revenue advantages to the resource rich or resource
producing regions. Under this Act, which became operative in January 2001, there are
four types of natural resources that are subject to the revenue sharing: oil and gas, other
mining, fishery and forestry. With respect to the first component of the equilibrium
fund, the central government gets 20 percent of natural resource revenues, specifically
forestry, fishing and mining, while the regional governments get 80 percent (Art. 6(5)).
From oil production, the central government gets 85 percent and the regional
government gets 15 percent, and from natural gas production, the central government
gets 70 percent and the regional government gets 30 percent (Art. 6(6)) (See Table 4.2).
With respect to the second component of the equilibrium fund - the general
allocation fund - the central government must provide the regional governments with at
least 25 percent of the APBN (Art. 7(1)). Of this general allocation, 10 percent goes to
the provinces and 90 percent to the regional governments. Article 7(3) provides that
with any change in authority between the province and the regency, the percentage in
funding levels must change accordingly (i.e., if transfer of authority is made between
the two as described above). Article 7 also provides a formula for determining the share
of individual provinces. This fund is the key mechanism for attempting to balance and
equalize funds among regions (Lewis, 2001).
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TABLE 4.2. The Allocation of Natural Resource Revenue Sharing
According to Act No. 25/1999 (in %)
____________________________________________________________________
Item

Central
Government

Provincial
Government

Resource
Other Local
All Local
Producing
Governments Governments
Local
in the Same
in Indonesia
Government
Province
__________________________________________________________________________________
Oil

85

3

6

6

LNG

70

6

12

6

Mining :
Land-rent

20

16

64

0

Mining:
Royalty

20

16

32

32

Forestry:
Land-rent

20

16

64

0

Forestry:
Land provision

20

16

32

32

Fishery

20

80

____________________________________________________________________

With respect to the third component, - also from the APBN - specific allocation
funds can go to help finance specific regional needs. This includes reforestation funds,
of which 40 percent go to regional governments and 60 percent go to the central
government (Art. 8(4)).
Act No. 25/1999 also provides, in Article 16, for a Contingency Fund (again
from the APBN) for emergencies, which includes everything from natural disasters to
shortfalls in regional funding. Until recently, much of the funding to the regencies has
been distributed through this fund, rather than the manner otherwise provided in Act
No. 25/1999, but as of July 1, 2001, the first disbursement from the General Allocation
Fund was made to the regencies (GTZ, 2001).
Regulation No. 104, enacted in November 2000, elaborates on funding
allocations in Articles 6, 7 and 8 of Act No. 25, specifically what revenues are subject to
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redistribution, what allocation exists between regencies and provinces, and what
procedures are to be used to make the redistribution. Articles 9 and 10 of Regulation
104 relate to forestry and mining revenues, and provide that of the 80 percent revenues
that go to regional governments, 16 percent go to the relevant provincial governments,
while the remainder go to the regencies according to various distributions, with the bulk
going to the particular regency in which the activity is taking place.
Article 11 of Regulation 104 relates to fisheries revenues. Section (1) defines
these revenues to include levies on fishery exploitation and levies on fishery production.
Section (2) states that these revenues "shall be distributed in equal sums to regencies
throughout Indonesia." This is a fundamental difference compared with regional
revenues from other natural resource uses, which are distributed primarily to the
regency of origin. This difference highlights the fact that fisheries are treated as true
commonly owned, national resources, to be shared by all. The result of this difference is
that an individual regency will receive significantly less revenue from fishing activities
within its own jurisdiction than other natural resource activities. This provision removes
much of the pecuniary interest - and the immediate incentive - for regencies to sell off
fishing rights, as they are already doing with concessions in the forestry sector.
In general, Act 25/1999 provides that the regencies will receive most of the
public revenues. However, as much of the income is derived from natural resource use,
the revenue distribution will vary enormously from region to region (Brown, 1999; U.S.
Embassy, 1999). This disparity among regions is exacerbated by the fact that
distributions of the general allocation fund are made independent of natural resource
revenues (Lewis, 2001). More importantly, most of the income is to be used for
administrative expenditures, such as operating new bureaucracies in the regions, and to
support the transfer in each region of thousands of civil servants from central
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government rosters to the regional governments (GTZ, 2001). For example, in two
regencies in central Java, it is estimated that upwards of 86 percent of the new funding
will go to pay civil service salaries (MacClellan, 2001). Thus, very little new revenue
will go to development projects and resource conservation.
While these four laws - Acts No. 22/1999 and 25/1999, and Regulations No.
25/2000 and 104/2000 - form the central pillars of decentralization, it is estimated that
almost 1000 other regulations, decrees and guidelines will need to be modified and
brought into line with these laws in an attempt to flesh out the meaning and process of
decentralization. Even still, numerous questions remain as to the extent of central and
provincial authority, and exactly how the authority is to be exercised in light of the
decentralization emphasis on regency and authority (Bell, 2001). There is an effort by
the central and provincial governments to revise the newly established system to restore
some authority to themselves. For example, the DPR recently commissioned a study to
revise Act No. 22, which recommended that regional jurisdiction over territorial seas
within twelve miles of the coastal boundary baseline be revoked, with jurisdiction of
those waters being returned to the central government (Hoissein, 2001). A new law to
revise Act No. 22/1999 is currently being drafted.

(3)

Impact of Regional Autonomy on Marine and Coastal Policy and
Management

The basic philosophy of Act No. 22/1999 is to give a much larger role than
previously to the local government in managing its own affairs and to reduce the role of
the central government in strategic management of the nation and its economy.
In relation with marine and coastal management, the Act No. 22/1999 prescribes
that:
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(1)

The marine area of 12 nautical miles measured from the seashore towards the
offshore or archipelagic waters as being provincial authority for management
and conservation covering: (i) exploration, exploitation and management of the
resources; (ii) administrative interest arrangement; (iii) spatial arrangements; (iv)
law enforcement; and (v) supporting security and foreign enforcement.

(2)

The district and municipality’s authority shall be one-third of the marine area of
provincial jurisdiction.

(3)

The region has the authority delegated by the Central Government to manage,
fund, permit, plan, implement and evaluate according to the Government’s
standards, norms and policy.
Two major potential problems are posed by these jurisdictional splits: (i) many

of the most important marine and coastal activities traverse or impact all three
jurisdictions, adding complexity to the planning and management of these activities,
given the absence of effective mechanisms to coordinate the actions of all levels of
government; and (ii) the benefits and costs of marine and coastal resource exploitation
may be fall disproportionately on different jurisdictions.
However, there are two notable exceptions to this regional authority. First, the
seabed underneath the sea territory is not explicitly included in the maritime area, so
that authority for management of the seabed appears to remain under central
government control (although some regional governments are already establishing
Regional Regulations/Peraturan Daerah (Perdas) concerning mining of resources from
the seabed, such as coral and sand). This includes rights to conduct activities on the
seabed, such as oil, gas and mineral extraction.
Second, the elucidation of Article 10(2) explicitly states that traditional fishing
rights are not restricted by the regional territorial sea delimitation.
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However, the

authority for regencies is not absolute. According to Article 9, the province maintains
authority in three circumstances:
(1)

cross-jurisdictional regency administration;

(2)

authority not yet, or not able to be, handled by the regency; and

(3)

administrative authority delegated from central government.

Article 12 provides that Articles 7 and 9 shall be implemented through government
regulations. Until such regulations are enacted, the parameters of this authority are
unclear.
There is one principal regulation, however - Regulation No. 25/2000 - that fills
in many of the gaps, clarifying the roles of the central and provincial governments in
light of the authority delegated to the regency in Act No. 22/1999. Regulation No.
25/2000 provides that the authority of the national government generally relates to
establishing policies, guidelines, criteria, and standards, and, supervision on a host of
issues. The elucidation following Regulation No. 25/2000 defines these terms with
language that clearly conveys that subsequent, more specific action is required. Thus the
role of the central government is primarily one of indirect action rather than direct
regulation and control, with specific action to follow at the regional level. However, the
central government maintains the ability, pursuant to Article 7 of Regulation No.
25/2000, to take administrative action against a regional government that fails to
implement existing laws or regulations.
Regulation 25/2000 states that with respect to the maritime areas within the
jurisdiction of the central government, specifically within the EEZ beyond the twelve
mile mark out to two hundred nautical miles, the central government maintains direct
responsibility for activities. The central government can determine conduct of
exploration, conservation, processing and exploitation of natural resources in the waters
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outside the twelve miles (Art. 2(3)(2)(a)). Other responsibilities outside the 12 mile
mark include law enforcement and regulation of waterways (Art. 2(3)).
The difference between the role of the central government generally and its role
within its own jurisdictional territory is illustrated by the language in Regulation No.
25/2000 regarding natural resource conservation: Generally, the central government is
to "determine guidelines on management and protection of natural resources" (Art.
2(4)(g)); but within its own jurisdiction, the central government is to "manage and
implement protection of natural resources in maritime areas beyond twelve miles" (Art.
2(4)(h)). The difference is thus one of developing guidelines for management by
regional governmental entities, compared with management and implementation
directly.
The role of the province is significantly more complicated and uncertain. Article
3 of Regulation No. 25/2000 reiterates the three circumstances in which the province
maintains authority. Further, Article 3(5) provides that in virtually all sectors, any
activity that involves multiple regencies is to be managed or authorized by the province.
For example, the province is to manage environmental issues and water resources that
cross two or more regencies, and to evaluate and analyze environmental impact
assessments (AMDAL) for activities that involve more than one regency (Art.
3(5)(16)(a-d)).
As with central government authority in the EEZ beyond twelve nautical miles,
Regulation No. 25/2000 gives the province clear autonomous authority within the
territorial waters between four and twelve nautical miles. The regulation specifies that
provincial authority includes the supervision of fishery resources and licensing of
permits for cultivating and catching fish, and management of non-oil mineral and
energy resources (Art. 3(5)(2)(a-e)).
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If the province seeks to act in lieu of the regency, one of two conditions must be
satisfied: (1) if the regency cannot have, or does not yet have, sufficient capacity, then
the province can carry out the authority; or 2) if the regency decides, through mutual
agreement with the province, then the authority is to be handled by the province.
In either case, the authority must be transferred from the district through a
formal process. First, there must be a decision by the district (bupati) and the governor,
and this decision must be approved by the respective DPRDs. The decision must then be
reviewed by the Board of Consideration of Regional Autonomy within the central
government, and be approved by the President. In the event of such transfer,
implementation of the authority is to be funded from financial equilibrium funds
transferred from central to regional governments. In the event that the district declares
its ability to handle such authorization, the province must return the authority to the
regional government without necessarily obtaining the approval of the central
government.
The provinces are the wildcard in the new decentralized regime. On the one
hand, they have a minimal role in Indonesia's new power structure, with authority and
funding almost completely bypassing them. Under Act No. 22/1999 and Regulation
25/2000, the provinces apparently have been largely cut out of any meaningful role of
governance. Even were they to have one, under Act No. 25/1999, they have little
financial means to carry it out with most financial resources, as with authority, flowing
directly to the regencies. On the other hand, the provinces are not to be completely
dismissed just yet. While Article 9 of Act No. 22/1999 limits their authority to three
situations, these situations are presently very vague but potentially very broad. It is
likely that the role of the provinces will be decided on a case-by-case basis, where
strong governors may very well take advantage of the law's ambiguity and try to secure
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significant amounts of authority, while weaker governors will not be able to resist the
general push towards district-level management.

4.6

Summary and discussion
The management responsibilities for Indonesia’s marine and coastal resources

require:
(i)

a basic philosophy and strategy for the management and development of the
living and non-living resources;

(ii)

adequate provision for protecting and maintaining the marine and coastal
environment;

(iii)

establishing the administrative and planning framework necessary for marine
and coastal management
The first requirement has been to some extent accomplished in Indonesia. In

relation to the first, the basic philosophy developed for marine and coastal management
is one of sustainable development, which mentioned in the GBHN and various laws
related to marine and coastal management. 45

The area in which Indonesia is most

deficient is the second, i.e, Indonesia has lack of capability for effective surveillance
and enforcement for its fisheries resources and legislation for pollution control.
Indonesia has also limitation in introducing an effective management and administrative
framework to implement the strategy. Developing a management strategy is of greatest
importance, however, since it will largely determine the administrative and legislative
requirements that will be necessary.
Work on an marine and coastal policy or strategy only commenced recently in
Indonesia. The main reason for this contemporary development is that marine and

45

See Chapter 6 for more detailed discussion
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coastal management as a science is still in its infancy. Only since the 1990s have
serious attempts been made to develop the theoretical framework for marine and coastal
management and to train personnel in this management in Indonesia. 46 The essential
element of theoretical framework was recognized as one which is based on a system and
multi-disciplinary approach to marine and coastal management. Such an approach will
require changes in the existing administrative structure which is geared to single rather
than multiple resources management.
Even though Indonesia is the largest archipelago State in the world, with the
second longest coastline behind Canada, integrated marine and coastal management has
only recently become a subject receiving any significant attention from the central
government (Dahuri and Dutton, 2000). The government first addressed it in
REPELITA IV, in 1984, but it was not until 1994, in REPELITA VI, that the national
government considered the marine sector independent from other institutional and
economic sectors (BAPPENAS, 1994). Since then, great strides have been made in
promoting marine and coastal management issues, such as food security and fish
production, hazards mitigation and control, land-based pollution and environmental
protection of marine areas, within larger planning efforts.
From an administrative standpoint, there are two requirements: (1) an integrated
legislative framework for marine and coastal area; and (2) the establishment of an
effective administrative and planning capability. The first is being prepared by the
proposed Coastal Zone Management Act. 47 However, there are remains the need to
coordinate and synchronize legislation as much as possible to ensure consistency and

46

47

Through Marine Resource Evaluation and Planning (MREP) Project for regional planners and
Marine Science Education Project (MSEP) for university lecturers, both funded by the Asian
Development Bank.
The draft has been prepared by the MOMAF and waiting for discussion and hearing in the
parliament.
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complementary in the legislative framework between marine and coastal related sectors
and with regional autonomy legislations.
Currently, marine and coastal resource management falls under the jurisdiction
of a different agency operating under a different legislative framework. In addition to
this institutional problem, equally serious and fundamental problems exist in the policy
aspects of the present system. Two related problems have the largest impact: (1) the
lack of policies or principles to guide decision making with respect to activities in
territorial waters and the EEZ, and (2) the relatively broad discretion contained in
GBHN and some marine related legislations.
With regard to the second requirement, the establishment of an effective
administrative and planning capability can be approached through either (a) greater
coordination among the various departments concerned with marine and coastal sectors,
or (b) creation of a single department responsible for all aspects of ocean management.
The GOI has already taken leading to the establishment of a more comprehensive
Oceans Ministry. The Ministry of Marine Affairs and Fisheries (MOMAF) has been
designated the lead agency in developing a marine and coastal policy and management
strategy. The MOMAF, as its name implies, was intended to deal with both fisheries
and oceans has the broadest ocean focus of any department. Its responsibilities include
fisheries and ocean science, fisheries management and environmental concerns, and
fisheries and marine surveillance.

However, MOMAF’s primary concern, and its

organizational structure, has been fisheries oriented. Becoming a fully fledged ministry
for the ocean system capable of tackling virtually all the marine and coastal related
responsibilities requires transferring a few more strategic ocean units from other
departments of MOMAF and changing its organizational structure to reflect that the
oceans are its main focus. For example, some capability for marine oil and gas, and
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ocean minerals would enable MOMAF to function effectively as an oceans ministry,
since all marine and coastal natural resources would be covered under its mandate. 48
The enhancement of MOMAF’s capabilities could permit certain economies of scale to
be realized and its consistent with the GOI’s policies for staff reduction, reorganization
of public service, and the controlling expenditures for deficit reduction. With this new
ministry, there is now an opportunity for the development of a strong nationwide
program for integrated coastal management (Kusumaatmadja, 2000).
Prior to the establishment of the Ministry of Marine Affairs and Fisheries in
1999, Indonesia relied on its PANKORWILNAS as established in 1971 for coordinating
marine and coastal activities.

These roles were replaced by a National Maritime

Council (DKN) established in 1995, that proved unsuccessful. In 1999, Indonesia
established the Ministry of Marine Affairs and Fisheries (MOMAF) with main task ‘to
give aid to the President a part of general task on governance and development in the
field of marine affairs and fisheries’. In this case, the MOMAF receives selected
responsibilities, 49 while some other responsibilities remain entrusted to other ministries
and agencies. 50 Consequently, there is a need for specific coordinating mechanisms in
marine and coastal affairs in order to improve integration of marine and coastal policy.
To benefit from the new legal oceans regime and the potential it offers to socioeconomic development, Indonesia is currently in process of reviewing its overall
objectives in the marine and coastal sector and formulating new policies. A national
marine and coastal policy that establishes goals, objectives and priorities, as well as lays

48

49

50

There would still be the need for inter-departmental mechanism for policy coordination and
implementation in other areas – such as port and shipping (Ministry of Communication), trade and
industry (Ministry of Trade and Industry) and foreign affairs (Ministry of Foreign Affairs) – but
MOMAF would be the lead department for ocean policy.
These responsibilities mainly on fisheries management, coastal and small islands management, and
coordination of marine research and development.
For example, marine environmental management under Ministry of Environment/BAPEDAL;
monitoring, surveillance and control (MCS) under the Navy; offshore oil exploration under the
Ministry of Mines and Energy; and marine transportation under the Ministry of Communication.
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down basic principles and criteria guiding for the formulation of programs and a marine
development strategy, has been incorporated in PROPENAS. However, a major task
which remains for Indonesia at the present stage of implementation of the international
agreements and national guiding and principles is to translate a perception of the
integrated (intersectoral) concept of marine and coastal development into practical
measures for marine and coastal policy-making, planning and management.
Due to the complexity of marine and coastal management, its practical
implementation in Indonesia is a very complicated process. The three basic elements
which are required for this purpose and which are still lacked by Indonesia are: (i) the
scientific data and technical skills to assess and manage marine and coastal resources
and the impact of marine and coastal use; (ii) the institutional mechanisms to plan and
oversee marine and coastal activities; and (iii) the financial resources to undertake
management and enforcement responsibilities.
A capacity to access marine and coastal resources and national marine interests
as well as to evaluate economic potential of these resources is a prerequisite for
establishing national marine policy. This prerequisite is still a major difficulty for
Indonesia. Data and information on characteristics and uses of the marine and coastal
spaces are dispersed among the various agencies, industries and academic institutions
with marine and coastal related interests. Therefore, building an adequate marinescience capability, including the ability to synthesize the diverse and complex
information into a usable and understandable format and to communicate it to policy
makers, planners and managers is a key in establishing the means by which national
marine and coastal policy objective may be reached. 51

51

The role of science in marine and coastal policy and management is discussed more detail in Chapter
Seven
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This chapter shows Indonesia’s efforts to comply with its international
commitments, to cope with the advance of marine science and technology and to
overcome the problems in marine and coastal resource management. There is a current
trend established towards integrative mechanisms as the first necessary steps. Efforts
focus mainly on two activities: (a) formulating a comprehensive policy relating marine
and coastal area management; and (b) efforts to redesign institution to address the need
for cross-sector issues. The development process emphasized stakeholder participation
at relevant levels in national policymaking and planning. Decentralization is a tool used
to encourage participation and implementation at ground level. As Indonesia runs
through the gamut of implementing the new policy, other, more specific but equally
complex, issues emerge. These include issues related public participation, engagement
with business and industry, and defining the relationship among different levels of
government.
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Chapter Five
SPATIAL DIMENSION:
INTEGRATED COASTAL ZONE MANAGEMENT
IN INDONESIA
5.1

Introduction
Integrated Coastal Zone Management (ICZM) 1 is an important issues for

Indonesia with its 81,000-km shoreline and 17,506 islands. 2 Coastal areas in Indonesia
are subject to an increasing diversity of demands (CIDA/BAPPENAS, 1987; ADB,
1992). During recent decades, the increasing pressures on the coastal zone of Indonesia
have come from population growth in rural-coastal areas, rapid urbanization, pollution,
coastal aquaculture, tideland reclamation, and tourism development (CEMP, 1995).
Although concepts and programs of ICZM have evolved in many countries over the past
30 years (Sorensen, 1997), their application in Indonesia is a relatively recent
phenomenon. This is not surprising in view of the historical terrestrial and sectoral
emphasis of Indonesia’s development planning. While informal and ‘ad hoc’ ICZM
activities were undertaken in Indonesia in the late 1980s (CIDA/BAPPENAS, 1987), a
formal ICZM program has only been underway since 1993.
Globally, interest in ICZM is high following a number of international
meetings. 3

All of these meetings have concluded that ICZM is the appropriate

approach with which to manage the diverse problems of coastal areas. However, global

1

2
3

Various terms are used in the literature to describe coastal management, including integrated coastal
zone management, integrated coastal management, or integrated coastal area management. For the
purpose of this thesis, these terms are essentially equivalent and for consistency this thesis have
substituted ICZM where alternative terms are used in cited work.
Previous to the independence of East Timor there were 17,508 islands.
For example, (1) the 1992 “Earth Summit” and its Agenda 21, particularly Chapter 17; (2) the 1993
World Coast Conference, held in Noordwijk, the Netherlands; (3) the UN Global Conference on the
Sustainable Development of Small Island Developing States; (4) the International Oceanographic
Commission (IOC) “Second International Conference on Oceanography: Towards Sustainable Use of
Oceans and Coastal Zones” in Lisbon, Portugal; and (5) the 1995 Conference on “Protection on the
Marine Environment from Land-based Activities.”
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experiences with ICZM (Sorensen, 1997) show that no single governance
model/process is effective in all situations and different governance arrangements may
be necessary to deal with different issues in the same geographic area. Christie and
White (1997:161) noted that, “to be effective, coastal management must be tailored to
the cultural, social, educational and legal context in which it works”. Indonesia’s size
and diversity suggest this concept applies to the implementation of ICZM within
Indonesia.
This chapter discusses trends in global ICZM practice which are of particular
relevance to Indonesia, followed by an analysis of the need for, and approaches to,
ICZM in Indonesia. It includes discussion of institutional and legal aspects, regulatory
and economic instruments and the impact of recent developmenst on ICZM.

5.2

Global ICZM development and its relevance to Indonesia
ICZM has been defined by a number of authors and has been the focus of

extensive debate and discussion (Sorensen and McCreary, 1990; Thai-Eng and Scura,
1992; Cicin-Sain, 1993; Vallega, 1993). This thesis adopts the definition of ICZM used
by the World Bank. ICZM is defined by the World Bank as a governmental process and
consists of the legal and institutional framework necessary to ensure that development
and management plans for coastal areas are integrated with environmental and social
goals and are made with the participation of those affected (World Bank, 1993).
According to Bowler, Ehler and Basta (1994), management of the coastal zone
involves multiple problems, multiple desired outputs from and uses of coastal resources,
differential productive capacities over space and time within any designated coastal
area, greater or lesser linkages to upstream areas and beyond, multiple constituencies,
and multiple institutions with varying responsibilities for aspects of management.
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ICZM is seen as being fundamentally different to previous attempts at coastal
resource or coastal zone management applied in the past 30 years. ICZM attempts a
more comprehensive approach by taking into account all of the sectoral activities that
affect the coastal zone and resources and in dealing with economic, social,
environmental and ecological concerns. The strong interest in ICZM as a management
concept extends from international recognition of the growing concern for the impacts
of human activities in coastal and marine ecosystems on significant natural features and
processes and long-term affects on human health and resource use. The coastal zone
has considerable value for sustainable extractive and non-extractive use, which is often
undervalued in comparison with other non-sustainable uses.
A set of principles defining ICZM has been proposed by international agencies
(OECD, 1993, Cicin-Sain and Kencht, 1998). According to Cicin-Sain and Knecht
(1998), ICZM involves: (1) a set of both substantive and procedural principles; (2) a
management strategy that emphasizes adaptation and feedback; and (3) the use of
particular approaches, methods, and techniques. The most important part of ICZM is
the design of an institutional process to accomplish this harmonization in a politically
acceptable manner.

Ideally, an ICZM program should operate within a closely

integrated, coherent management framework within a defined geographical limit (Chua,
1993:91).
ICZM focuses on three operational objectives: (i) strengthening sectoral
management; (ii) preserving and protecting productivity and biodiversity; and (iii)
promoting rational development and sustainable resource use.

The purpose is to

maximize the benefits provided by the coastal zone and to minimize the conflicts and
harmful effects of activities upon each other. The approach is an analytical, dynamic
and holistic process, aiming to maintain a balance between protection and development.
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Common mechanisms, characteristic of ICZM, have been defined as regulation,
zonation of uses and activities, preparation of action plans for degraded coastal
resources and the coordination of institutional arrangements. Nevertheless, ICZM is not
always appropriate in every management situation.

According to Cesar (1995),

responses to coastal and marine problems should be determined by the size of the
economic stakes, type of threat and location of the individual or agent causing threat.
ICZM should incorporates the following (Huang, 1996):
(1)

A continous process for collecting and disseminating scientific data needed for
assessing impact on resources, coastal issues, functional uses and development
and the needs and desires of the population;

(2)

A public participation process for formulating national policies and developing a
coastal governance system that integrates and applies those policies; and

(3)

A process for developing, acquiring and strengthening legal, institutional,
technical, financial and human resources for the program.
The growing international interest in coastal management has led to a

proliferation of guidance documents on the why, the what and the how of coastal
management (OEDC, 1993; World Bank, 1996; IWICM, 1996; GESAMP, 1996). In its
most essential and stripped down form, this process by which projects and programs
evolve can be described as a cycle with the same features of other institutional
endeavors. It begins (Step 1) by identifying and analyzing the resource management
issues posed by the coast in question, and then proceeds to define management
objectives and prepare a set of policies and actions (Step 2). Next comes Step 3 of
formalization through a law, decree or interagency agreement and the securing of funds
for implementation. Policy implementation (Step 4) is when the procedures and actions
planned in the policy formulation stage are made operational. Step 5 calls for program
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adjustment and formal evaluation. In this step, the results of the management process
are compared with the desired outcome(s). A completed cycle may be termed a
generation of a program. This simplified version of the process was put forward by
GESAMP (1996) and the actions associated with each step have been elaborated by
Olsen et al. (1997a). This conceptual framework for charting the process by which
ICZM projects and programs evolve is useful to promoting an adaptive, learning based
approach to ICZM and to assessing the strengths and weaknesses of individual
initiatives according to an explicit set of standards.
The coastal system to be managed is comprised of a complex, dynamic web of
interrelationship among human activities, societal demands, natural resources, and
external natural and human inputs. Figure 5.1 represents a schematic view of the ICZM
process. Management decisions are based on various inputs, including information on
the current “state” or “health” of the coastal environment, scientific knowledge and
some sense of the best technology available for remediation or impact prevention.
Decisions, however, are made by institutions, and institutional inputs are part of the
decision making process. These inputs are complex and involve the political, legal, and
bureaucratic influences on that decision-making entity.

Once made, decisions are

implemented through a wide array of other institutional entities, including local
governance systems that collectively determine the response dynamics of society at
large.
Despite historically disparate views of ICZM and related terms, there appears to
be a recent coalescence of concept and terminology (GESAMP, 1986) and efforts are
being made to standardize these concepts in the Indonesian context (Dahuri, 1996).
Development of a unified view of terminology, concept and tools for ICZM thus
appears to be a significant step in development of ICZM programs. Olsen and Hale
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Figure 5.1. Flowchart depicting various inputs to the ICZM process.
(modified from Baird, 1996:322).

(1997) suggest that such understanding is part of the process of “ownership” of ICZM
concept. The key parameters of ownership are (Olsen and Hale, 1997): (i) Government
endorsement and active involvement in the process; (ii) broad stakeholder participation
through enhanced public dialogue; and (iii) sustained support from NGOs and the donor
community.
An analysis of Indonesian experience makes it clear that it is sometimes
necessary to take the steps out of order, most commonly by passing legislation (Step 3)
before detailed policies, plans and procedures have been negotiated (Step 2). Such
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variations may bring a price in terms of the efficiency and the effectiveness of the
overall process. A common mistake is to embark on a protracted planning effort without
a clear definition of the goals of the exercise or a careful decision on the issues that such
planning is designed to address. One of the most significant limitations of many ICZM
initiatives is that Step 5, evaluation, is either omitted or completed in a cursory manner.
Most formal evaluations of donor funded projects focus upon performance
evaluation-i.e., the degree to which the specific, usually short-term objectives of that
project have been completed-rather than gauging the capacity of the institutions
involved to successfully execute further work or to assess the outcomes of the effort
(COREMAP, 2001). Experience in integrated approaches to ICZM also suggests that it
is useful to assign the outcomes of initiatives to a sequence of events that lead logically
to the ultimate goal of sustainable forms of coastal development (MREP, 1998).
The manner of relating the expectations for a program to its maturity and former
achievements reinforces can be very helpful when setting realistic expectations for a
short term effort. Thus, initial outcomes may be expected to take the form of improved
governance process such as collaboration among institutions of government, a more
transparent and efficient decision making process, and more effective stakeholder
participation in a new, formally constituted, governance process. These, in turn may be
followed by improvements in such social and environmental indicators (third order
outcomes) such as recovered fish stocks and greater equity in the allocation of public
resources. Unfortunately, many of the ICZM initiatives currently underway in Indonesia
are designed with the expectation that they will achieve second and third order
outcomes within a few years. This may indeed sometimes be possible at a small pilot
project scale. But achievements of such outcomes at significant geographic scales in

167

populous coastal regions supporting large number of competing activities will occur in
time periods measured in decades.
Obviously in involving such a disparate range of groups, there must be exist a
means for developing a common understanding of ICZM purpose(s) and a systematic
process for involving them. Neither exists in Indonesia at present, although various
initiatives 4 are forging improved understanding of ICZM purposes and trialling parallel
which may ultimately merge to form a unified ICZM system.
For such a system to emerge, it will ultimately require recognition by the
government and other stakeholders that ICZM is a legitimate approach to resource
management. For such legitimacy to be gained clearly requires collective recognition
that ICZM can deal with the kinds of issues which typically face marine and coastal
resources users and managers. GESAMP (1996) summarized the most common issues
to be addressed by ICZM as: (i) over-exploitation of renewable resources; (ii) conflicts
where human activities that depend on the same area are incompatible; and (iii)
insidious damage (including loss of biological productivity and diversity).
A common feature of much global ICZM practice at present is the recognition of
the need to both deal with and adjust to the uncertainty in managing coastal resources
(Hotta and Dutton, 1995; and Olsen and Toby, 1997).

Proponents of ICZM

increasingly recommend adaptive management approaches in which there is a
commitment to learning from experience and typically some degree of caution inherent
in establishing patterns and levels of resource exploitation (Miller and Cogan, 1997).
Such caution and adaptation is particularly necessary in Indonesia because: (1) the lack
of knowledge of the distribution and functioning of most coastal and marine ecosystem

4

Notably the Marine Resource Evaluation and Planning (MREP) Program and the Coral Reef
Rehabilitation and Management Program (COREMAP).
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(Tomascik et al, 1997); and (2) the lack of experience in regulating interactions between
humans and coastal resources.
Olsen and Hale (1997) point out that, coastal management programs mature
through successive completion of coastal management cycles, where each generation is
composed of five steps (Figure 5.2). Learning and efficiency are highest when the first
cycle of a coastal management program begins with a few urgent issues, often in a
confined geographic area.

Through adaptive learning over successive cycles, the

geographic scale of the program is increased as new and more complex issues are
incorporated into the program. Olsen and Hale (1997:12) noted that “program scale and
complexity increases over a staircase or progression through three levels of
development: (1) demonstration, (2) consolidation, and (3) extension to a national
program.”

STEP ONE:
Issues Identification
& Assessment

STEP FIVE:
Evaluation

STEP TWO:
Program
Preparation

STEP FOUR:
Implementation

Figure 5.2

STEP THREE:
Formal Adoption

Five key steps in the ICZM process
(Olsen and Hale, 1997:7)
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The time frame for completion of each generation/cycle of ICZM programs
varies from country to country. Indonesia is effectively embarking on a first generation
ICZM program at present via projects such as MREP and COREMAP, which are
currently in between steps two to three of the ICZM process as outlined by Olsen and
Hale (Figure 5.2). While Indonesia is presently developing a “first generation” ICZM
program, it has the potential to incorporate globally-derived principles from second
generation ICZM programs 5 and may be able to reduce the time typically required for
implementation of more advanced ICZM programs.

However, in this regard, Olsen

and Hale (1997) note that the second cycle/generation of an ICZM program should
begin with a careful examination of the successes and failures of the first
cycle/generation program and the capacity of participating public and private
institutions. This examination is to be undertaken in development of a second stage of
the MREP project and via ongoing evaluation of COREMAP activities.
In addition, a summary of lessons learned from two major programs (ASEANUS CRMP and IMO/GEF/UNDP Regional Programme for the Prevention and
Management of Marine Pollution in the East Asian Seas) in terms of essential elements
of planning and implementing ICZM from the perspective of a program manager and
administrator (Chua and Garcia, 1994; Chua, 1998) include:
•

National policy on natural resources management that prescribe guidelines on
the use and management of common property resources;

•

Early involvement of local authorities in plan formulation and implementation
and their commitment to the program;

•

Support of the program from policymakers and community;

•

Multisectoral and interagency participation;

5

Many of which are similar in cope to key proposals of Chapter 18 of Agenda 21.
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•

A common understanding of the ICZM concept, its principles, processes,
strategies and approaches among program implementers and stakeholders;

•

ICZM program development and implementation cycle that include an
appropriate management framework and the systematic processes for preparing,
initiating, developing, implementing, consolidating and refining projects and
programs;

•

Implementation of immediate management measures after finalizing the
strategic management plan within the initial project's timeframe;

•

Incorporation of the management framework and the planning and program
development processes in the project design;

•

Selection and prioritization of management issues;

•

Combination of regulatory measures and non-regulatory measures especially
public awareness campaigns;

•

Alternative/supplemental livelihood development;

•

Delineation of a manageable management boundary to determine the
geographical scope of the action plans, e.g., the limits of a local government's
administrative jurisdiction;

•

Institutional arrangements that include legally constituted interagency or multisectoral coordinating and management bodies;

•

Building local capacity to plan and manage coastal resources;

•

Conduct of problem-oriented research and studies to provide required
information for management plan development; and

•

Performance monitoring installed at the beginning of the program.
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5.3

The need for improved ICZM in Indonesia
Generally, the urgency for action in the coastal zones is determined by (OECD,

1999):
(i)

A history of mismanagement of many coastal areas; 6

(ii)

The limited resilience of the coastal zone to recover from serious
mismanagement;

(iii)

The short-time scales over which dynamics evolve in the coastal zones;

(iv)

The rich potential of the coastal zone, which acts as a magnet to individuals and
economic activities;

(v)

The many problems of pollution and sediment management that are generated
up-stream – or in the open seas – but have their ultimate manifestation in the
coastal zone;

(vi)

The particular limits and challenges to land use planning and transport
management that the physical boundary between the land and the sea presents;

(vii)

The particularly high risk of natural hazards, such as flooding from either the
land or the seaward side;

(viii) The large number of different activities that are vying for use of the same
resources; and
(ix)

Especially for Indonesia, the implementation of the law regarding regional
autonomy which gives provincial authorities the right to manage coastal zone up
to 12 nautical miles from shoreline.

6

Historically: (i) Legislation and policy has been sectorally-based and uncoordinated; (ii)
Inappropriate and isolated sectoral planning decisions have often worked against the long-term
interests of sustainable development of coastal zone; (iii) Rigid bureaucratic systems have limited
local capacity and adaptability; (iv) Local initiatives in sustainable coastal management have lacked
adequate resources and support from higher administrative levels; (v) Management of the coast has
lacked vision and is based on a very limited understanding of coastal processes; and (vi) Scientific
research and data collection have been isolated from end-users.
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All provinces in Indonesia have coastal dimensions that encompass tremendous
geographic and environmental diversity, and support substantial social and economic
wealth. Marine and coastal resources are also widely distributed throughout Indonesia,
allowing development programs to be targeted on less developed regions and coastal
communities. 7 During the last three decades, Indonesia has experienced rapid economic
development and burgeoning population. These have affected the pattern of coastal
resource exploitation and utilization, resulting in resource-use conflicts. As in other
areas, Indonesia’s coastal areas are suffering from environmental degradation, habitat
loss and growing conflicts among resource users. A strategic approach to planning and
management of coastal areas is thus required in order to maximise their long-term
contribution to socio-economic diversification and sustainable national development.
During the National Marine Seminar on Maritime Continent Conception
(Jakarta, May, 1997), a range of outstanding issues in marine and coastal development
was addressed.

These issues covered not only sectoral activities (such as sea

communications and offshore mining), but also supporting elements such as research,
science and technology, human resources development and legislation. Some of the
recommendations emphasized the need for (BPPT, 2001):
(i)

inter-sectoral approach as opposed to traditional uni-sectoral approaches to
developing marine and coastal resources;

(ii)

greater participation of non-governmental organizations in development; and

(iii)

coordinated planning and implementation of development initiatives at the
provincial and district level; and regular reporting of progress in marine and
coastal development to highest levels of the national government.

7

As many coastal communities are poor by national standards, increased marine and coastal
development will contribute to a more equitable sharing of development benefits. In addition,
creating and diversifying employment opportunities in small coastal communities will help to reduce
migration to large urban areas where the capacity of the existing infrastructure is already seriously
strained.
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Besides coastal resource degradation, 8 five main issues point to the pressing
need for ICZM in Indonesia (CIDA/BAPPENAS, 1987; Dahuri, 1997). These are: (1)
financial constraints on development; (2) threats to sovereignty and resource ownership;
(3) over-regulation and lack of enforcement; (4) sectoral coordination problems; and (5)
terrestrial planning problems.
(1)

Financial constraints and sectoral approaches on development

Sectoral development policies and programs have been and will be formulated
within severe government financial constraints. It will be crucial, therefore, to take
advantage of initiatives, which can enhance ongoing sectoral programs without placing
an undue additional financial burden on the government. As well as increasing the
efficiency of sectoral activities, the initiatives taken must facilitate strong business
involvement by promoting deregulation and greater competition wherever possible.
In many cases, current and previous sectoral management approaches are not
promoting efficient resource use. The sectoral emphasis upon single-purposes uses
generally precludes consideration of economic impacts on other sectors.

Potential

losses in economic productivity are seldom fully assessed until the losses become
apparent.

For example, inappropriate coastal engineering practices have caused

significantly increased dredging costs at some port and harbours, and in some cases
obstruction of shipping lanes as a result of groundings.
Opportunities for productivity improvement are also not always fully exploited
by sectoral management approaches. It appears, for example, that the identification of
viable sites for coastal forestry and aquaculture operation could be considerably
improved if better land and water resource evaluation data were available to indicate
multiple uses.

8

As discussed in Chapter 2
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Due to financial constraints, infrastructure in coastal communities is
underdeveloped. As a result, the resource base available to coastal communities is often
under-utilized.

In particular, the transportation links between many islands, and

between coastal areas and island districts, are often poorly developed, which hinders the
marketing of products.

Problems caused by the lack of infrastructure have been

compounded in some cases by limited operating and maintenance funds. Selective
investment in new government infrastructure may be essential to remove marketing
bottle-necks.
(2)

Threats to sovereignty and resource ownership

The areas encompassed by Indonesia’s archipelagic waters, territorial seas and
EEZ have risen dramatically by comparison with the resources available to manage
them. Consequently, the national marine boundaries are not well patrolled and many
illegal activities, such as fishing violations, smuggling and illegal entry, occur. In order
to incorporate effectively the marine territory into the national territory, security
arrangements need to be strengthened.
Indonesia is faced with the need to implement systematically the various legal
obligations and expectation created by various treaties, conventions and international
and bilateral agreements, especially related to ICZM, that have been signed by the
Government of Indonesia. Costs are incurred in ensuring the conformity of domestic
legislation with the provision of UNCLOS and other treaties, conventions and
agreements, applying specific rules and formulae in the delineation of marine
boundaries, undertaking operational requirements such as the determination of total
allowable fish catch and surplus, and fulfilling obligations with respect, for example, to
contribute to the administrative expenses of international agencies. All of this requires
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considerable capacity in terms of human resources with the appropriate skills and
experience.
(3)

Over-regulation and lack of enforcement

Over time, there has been a proliferation of regulations affecting marine and
coastal activities, without the necessary steps having been taken to target and enforce
these regulations. Currently, there are at least 20 Acts 9 related directly or indirectly
with CZM, which have been produced and applied by 13 sectors (Agrarian, Forestry,
Mining, Defence and Security, Industry, Fisheries, Conservation and Environment,
Tourism, Agriculture, Transportation, Spatial Planning, Regional Government and
Finance). In part, this reflects a response to situations where critical stress on resources
has been encountered (such as widespread mangrove destruction, or depletion of
nearshore shrimp stock in the Western archipelago) and where the necessary
information to design optimal regulations has been lacking. There is a pressing need,
therefore, to examine the justification of regulations in terms of costs and benefits and
to streamline regulations where appropriate. Enforcement activity also needs to be
justified and targeted on the basis of costs and benefits.

9

-

Law No. 5/1960 regarding Basic Agrarian;
Law No. 11/1967 regarding Basic Mining;
Law No. 8/1971 regarding PERTAMINA (Oil State-Company)
Law No. 1/1973 regarding Indonesian Continental Base
Law No. 20/1982 regarding Defence and Security
Law No. 5/1984 regarding Industry
Law No. 9/1985 regarding Fisheries
Law No. 17/1985 regarding UNCLOS Ratification
Law No. 5/1990 regarding Biodiversity Conservation and Ecosystem
Law No. 9/1990 regarding Tourism
Law No. 1992 regarding Planting System
Law No. 16/1992 regarding Livestock, Fish and Plant Carantine
Law No. 21/1992 regarding Maritime Transportation
Law No. 24 regarding Spatial Planning
Law No. 5/1994 regarding Biodiversity Convention Ratification
Law No. 6/1996 regarding Indonesian Waters
Law No. 23/1997 regarding Environmental Management
Law No. 22/1999 regarding Regional Government
Law No. 25/199 regarding Fiscal Balance between Central and Regional Government; and
Law No. 41/1999 regarding Forestry.
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(4)

Sectoral coordination problems

Coastal areas are under strong pressures for development or expansion across a
range of sectors which are not always compatible. Failure to resolve such conflicts has
political as well as economic costs, and in the long term this may reduce the potential to
realize new economic opportunities.

The classic perceived conflict is that of

environment-development, though development objectives are not necessarily
incompatible with environmental conservation, and in practice environmental impacts
are often felt most keenly by other economic sectors. Coastal activities differ in the
type and degree of coastal impacts they cause, and in the extent to which they can
tolerate impacts of other activities taking place in the same area.
While many sectoral activities and conflicts are played out in the coastal area, or
their impacts felt there, the source of many of these activities is decisions made by
sectoral agencies at more central (often ministerial) levels of administration. Sectoral
externalities of this kind include those resulting from a broad sectoral policy, for
example from a one-off decision regarding an infrastructure or industrial project which
may be considered to be of national importance.
(5) Terrestrial planning problems
Coastal areas are influenced by diverse and often complex socio-economic and
environmental forces, many of which can be described as externalities. The effects of
such pressures need to be reconciled at the local level. It is common that planning in
the terrestrial zone is done separately from the planning process in the marine and
coastal zones. Since the ecosystem interacts among these zones the utilization and
management of resources amongst them should be integrated.
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5.4

National strategy for ICZM
ICZM is a set of principles offering a coherent, balanced approach for managing

coastal resources and maintaining sustainable development. Historically, ICZM has
been based on models of sectoral management practiced by developed, continental
countries. Indonesia, as an archipelagic and a developing nation with various dominant
traditional cultures, may needs a different conceptual approach to ICZM. An approach
is needed that is largely process oriented and merges modern assessment and
management tools with traditional systems. The

unique

characteristics

of

the

archipelagic country provide significant opportunities for developing ICZM. Despite
the large areas and diverse cultures, similar coastal management problems exist in most
of the coastal provinces.
There are basically three major approaches with respect to ICZM in Indonesia:
(i)

Spatial allocation of coastal land and inshore waters to specific economic or

recreational or conservation uses, thereby excluding certain activities from delineated
areas; (ii) The use of environmental instruments; and (iii) Coastal resources allocation.

(1)

Spatial Planning

The Law No. 24/1992 on Spatial Planning continues to be the single most
important legislation directing the central government, provinces, districts and
municipalities when formulating spatial plans. Provincial, district and municipal level
spatial planning is based on guidelines formulated by the National Development
Planning Agency (BAPPENAS) at the national level. The guidelines form the basis of
the National Spatial Plan (NSP) and are to be emulated at lower levels of government.
The provinces have the power under Law No. 24/1992 to formulate follow-on
regulations that: (i) serve as a guide for formulating land and coastal-use policies at the
next lower level; (ii) provide for integrating development between sectors; and (iii)
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control the location of public or private sector investment. The provinces have not
exerted their full authority in the area of resource management as is provided for under
the Law No. 24/1992. 10
The NSP has been incorporated into the second long-term development plan
(PJP II) as the basis for national development, which emphasizes efficient and effective
utilization of the environment and natural resources. However, the NSP is broad in
scale with the provinces and districts mandated to provide more detailed plans.

NSP

identify areas that may have a potential for development. However, the planning maps
are basically schematic and locations are only general. Geographic locations of natural
resource and socio-economic characteristics are not shown. However, there is a need
for local government to reconcile national level regional development planning
objectives with local spatial plans. Local economic development objectives must be
based on the sustainability of the local resources supporting those objectives. The weak
linkages between economic development goals and spatial plans must be addressed in
order to ensure transparency and sustainability in resource allocation.
Decentralized planning was given considerable support with the enactment of
the Law No. 24/1992. This Law requires every province and region to develop a spatial
plan. Provincial and district plans should reflect the area categories laid out in Law No.
24/1992, which include areas designated for environmental protection, cultivation, and
special areas of strategic importance. This requirement gave the Regional Development
Planning Agency (BAPPEDA) in provinces and districts a greater role in resource
management planning. 11
The provincial BAPPEDA’s position in relation to central government agencies
and the district and municipalities will continue to place the agency in a pivotal
10
11

It is possible that their powers have been diluted under the Law 22/1999 on Regional Autonomy.
Although in reality most of the power was retained by the central government through its control of
the budget process.
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planning role in relation to ‘top-down’ and ‘bottom-up’ planning. Ecosystem planning
or planning based on ecological principles as opposed to planning based on
administrative units, as would possibly be the case at district level is better achieved at
the provincial level, due to naturally defined boundaries of river valleys and coastal
areas. If district level plans conflict with the broader principles inherent in ecological
planning, then the provinces should be in a position to exert their authority and
recommend that planning continue to recognize the sustainability of resources based on
those principles.

(2)

Environmental Instruments

In recent years there has been a tremendous increase in the amount of literature
pertaining to coastal environmental policy and management issues.

One area of

academic and practical interest is that of coastal environmental policy instruments. The
four main types of instruments can be categorized as: regulatory instruments, economic
instruments, government investment and moral suasion (Baumol and Oates, 1979:281).
Regulatory Instruments. These are legal, enforceable, ‘command and control’
instruments whose main objective is to reach a desired, prescribed environmental
quality target or performance standard by regulating individual and firm behaviour or
performance.

The actual output comes in the form of laws, licences, permits,

registration, administrative guidelines, directives and code of practices. The individual
or firm has to comply or face legal penalties in judicial and administrative procedures.
There are various categories of regulatory instruments: emission or effluent
standards, environmental quality standards, product controls, process and equipment
standards, planning and building controls, and extraction restrictions (Hohmann,
1992:6). According to OECD (1975:28), the important advantages associated with the
use of regulatory instruments include: the directness and certainty of outcomes, the
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psychological show of power and authority derived from ‘no – nonsense’ regulations
and the clear-cut compatibility of regulations within already existing administrative and
legislative frameworks of government.
Regulatory instruments for ICZM are essential for sustainable development.
However, it is essential to recognise that no singular instrument will be sufficient for all
circumstances and that some are subject to serious deficiencies. Land use zoning is
recognised as one of the major instruments for allocating coastal resources to minimise
potential environmental mismatch of activities. While it is a useful instrument to
separate inconsistent activities, it fails to safeguard ecological stability, distorts land
market prices and can be subject to serious abuse.
One such instrument is the Environmental Impact Assessment (EIA). Indonesia
has a comprehensive process of EIA, known as AMDAL (Government Regulation No.
29/1986), which is applied to all development projects in the country, both public and
private. EIA or AMDAL is an integrated process for the review of proposed businesses
and development activities for their impacts on the environment, including ecological,
socio-economic and cultural components; whereas the EIA study of the impact of
planned activity on the living environment is needed for decision-making process.
Goals of this EIA/AMDAL process are:
-

to

minimize

negative

impacts

such

as

pollution

and

are

thus

environmentally and socially acceptable
-

provides decision-makers with fuller information on all dimensions of their
project

-

to allow necessary design changes to be incorporated at less cost

-

is intended for large and/or complex projects and those which may affect
protected and/or environmentally sensitive areas

181

The EIA process consists of environmental management planning and environmental
monitoring planning components. The process has been in full operation for about
seven years. In response to the considerable dissatisfaction with the previous regulation
(Government Regulation No.29/1986), a new regulation (Government Regulation No.
51/1993) has been issued, as part of a package of deregulation measures introduced by
the government, which is intended to simplify the system and make it more effective.
In the AMDAL procedure, new projects have to be assessed for their possible
negative and positive impact on the environment. In this the environment is explicitly
perceived as the ecological, socio-economic and cultural aspects of the activity site and
its surroundings. Although no environmental permit per se exists, approval or
disapproval of the basic project permit – investment permit, location permit, activity
permit and hinder permit – has since the publishing of Government Regulation No.
29/1986 on Environmental Protection been subject to the AMDAL review process. 12
The first point of contact for a project proponent is the responsible government
authority at the national level, the Investment Coordinating Board (Badan Koordinasi
Penanaman Modal/BKPM). BPKM initially deals with private projects involving either
domestic or foreign investment. This authority is responsible for initial screening and
scoping of projects.
12

The current framework in which the EIA process operates in Indonesia lacks quality control, defined
standards and a code of practice; and lacks an appropriate mechanism for peer review. Accordingly,
there is frequently a lack of independence between the client and consulting company, tension in
tradeoffs between pricing and the quality of work, and in some cases work is undertaken by
practitioners with inadequate skills and training. These circumstances often create confusion and
uncertainty for clients and environmental consultants alike, and sometimes fail to meet the important
objectives of minimising impact, ensuring responsible development, and providing reliable
safeguards for maintenance of environmental integrity. In addition, the execution of EIAs in
Indonesia is poorly coordinated and so is often piecemeal at local scales. It is widely recognised that
there are different criteria of proof in science and law, which may frustrate the decision making
process for particular proposed developments. This impediment would be ameliorated to a large
extent with development of improved capacity for (1) assessing the predictability of natural systems,
(2) assessing uncertainty in the behaviour of natural systems, and (3) risk analysis.
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Initially, project screening and scoping are conducted to determine whether a
particular type of project is exempt from AMDAL.

With the new Government

Regulation: No 51/1993, project developments plans will be screened and only those
with potentially large impacts in terms of magnitude or extent will be required to submit
to an AMDAL review. Those with impacts of a lesser nature will be required to address
environmental concerns under Standard Operational Procedures within the project
implementation plan.
In the past, AMDAL has been mostly regarded as a bureaucratic hurdle in the
planning process rather than an integral part of the planning process. The new AMDAL
regulation (GR No. 51/1993) is intended to simplify the system, and make it more
effective. The revision specifies three new types of EIA:
(i)

Integrated EIA (AMDAL Kegiatan Terpadu) – this is for multi sectoral or multidepartemental projects. This new process will allow BAPEDAL to take over the
assessment of these projects and eliminate inter-departmental conflicts of
jurisdiction.

(ii)

Areas EIA (AMDAL Kawasan) – this is for defined areas, particularly industrial
estates or integrated tourism complexes. An EIA can be done for a whole estate
thus reducing the requirements for a separate EIA for each specific factory or
state.

(iii)

Regional EIA (AMDAL Regional) – this will permit EIA to be done on a
regional basis, rather than being strictly project oriented as in the past. This
provides the linkages to new spatial planning legislation, and will encourage the
use of EIA as a planning tool. 13

13

A separate legislation is being prepared for Regional AMDAL.
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There is a weakness in operational effectiveness of the AMDAL system with
regard to encouraging sustainable development. In theory, the AMDAL should be
functionally effective because the permanent licence will only be issued if the ‘detailed
environmental management plan’ and ‘environmental monitoring plan’ are approved.
However, there is little requirement for post-construction assessment of implementation
and for continuous monitoring of mitigation effectiveness. There is no sanction for
non-compliance once the permits have been issued.
In the same vein, there is no requirement to include assessment of corporate
policy and management with respect to environmental issues, which in practice is the
key to the effectiveness of AMDAL.

At the corporate level, environmental

management at one side and health and safety management at the other side are under
separate jurisdiction, by BAPEDAL (and relevant sectors) and the Ministry of
Manpower, respectively.
In addition, there are many problems in the environmental and resource planning
system in Indonesia. Environmental agencies (BAPEDAL, Ministry of Environment)
have no planning mandate.

They only function in an advisory role, usually after

environmental degradation has occurred. Resource agencies i.e., (Ministry of Forestry,
DG Fisheries, Ministry of Public Works, Ministry of Mining) have the dual role of
exploit and protect the resource over which they have departmental authority. When a
sectoral activity affects a resource under the control of a different sector it becomes a
“coordination” issue rather than a planning issue. Coordination is achieved by means of
ad-hoc functional committees or teams rather than through permanent structural offices.
The most immediate implication is a lack of transparency in decision making.
Coordination in Indonesia tends to be equated with power and it represent the
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submission of government sectors towards the fulfilment of dominant goals. 14 From the
environmental and resource protection perspectives, the use of coordination rather than
planning to solve inter-sectoral conflicts is problematic. Single sectoral goals can only
be maximized at the expense of other goals. Planning, on the other hand, should be
understood as the integration of sectoral designs toward the optimisation of many and
competing societal objectives. This means that decision-making takes into account
adequate information about trade-offs between sectors as well as constraints in human,
financial and natural resources.
Environmental goals are at a disadvantage in coordination meetings due to the
non-departmental character of the Minister of Environment.

Environmental

responsibility in Indonesia is spread among all sectors. While in theory this could be a
positive approach, in practice departments often have no incentive to incorporate
environmental concerns into their operations. Experience since the mid-1980s has
shown that AMDAL is not an adequate instrument to define environmental issues at the
planning stages and prevent them from becoming problems. Through AMDAL, the
environment is considered a compartment within a development project. The concept
that ICZM in Indonesia needs to incorporate is that each sectoral development project is
a compartment within the marine and coastal environment.
Another instrument is the Government Regulation No. 19 of 1999 on the control
of pollution and destruction at sea with the purpose to eliminate the pollution sources
and destruction created by the people entering the sea by all means of activities.
Programme components in this case are firstly be implemented currently to industries
on the coastal zones which are dumping their waste, directly or indirectly into the sea.
It could be seen from this initiative that at least it will support the Clean Seas
14

Coordination is a feature of the Indonesian government. The cabinet includes two coordinating state
ministers (previously four before reshuffle). It reflects the ethos of achieving consensus and
presenting a unified stance.
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Programme from land-based activities and will be lessening the pollution and
destruction created by the people and their activities (industries, agricultural aspects,
settlement and other related activities by men) entering the sea. In the implementation,
the environmental quality standards of seawater are based on the Ministerial Decree of
Population and Environment No. 2 of 1988 on Guidelines for Environmental Quality
Standards for water, wastewater, air and seawater".
Economic Instruments.

These instruments are market-based and aim at

internalising environmental externality by affecting costs and benefits so as to influence
decisions and behaviour towards a more environmentally desirable situation (Davis and
Gartside, 2001).

Economic instruments include (OECD, 1989:14): charges

(effluent/emission charges, user charges, product charges and administrative charges),
subsidies (grant, soft loans and tax allowance), deposit refund system, market
instruments (emission trading, price intervention and liability insurance), and financial
enforcement incentives (non-compliance fees and performance bonds).
Government investment. During the last decade the Government has invested
in coastal environment infrastructure as a contribution to improving environmental
management. One example is PROKASIH (Clean River Program or Program Kali
Bersih).

PROKASIH activities are focused at improving river water quality to a

recognized minimum level. The implemented PROKASIH plans to clean initially 28
rivers in eight provinces, including 11 in Java. Efforts in attaining this level included
the reduction of rubbish directly being disposed of into rivers.

Project goals of

PROKASIH are limited to implementing several practical principles which include
simple focused and deliverable solutions as well as "accountable" law adherence
together with enforcement. To achieve these goals, regulation enforcement is a primary
concern. This is presently being accomplished through the issuance of a "Declaration
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Letter" to various plant and company management ordering them to reduce the levels of
refuse they are disposing into the river. Awards will be given to those who are in-line
with the requirements of development using sustainable development principles and
environmental friendly systems; while penalties will be borne by those violating the
rules and regulations or hindering the control on cleaner environment justifications.
Inspections related to the initiative will be done periodically to ensure the control of
pollution sources entering into the water.

Among other things, industries will be

required to control dumping of waste water into these waterways. Other investments
include the construction of solid and water-waste incineration plants in many coastal
cities such as Jakarta and Surabaya and construction of drainage systems in some
coastal areas such as Cilacap/Central Java.
Moral Suasion.

Policy measures based on the instrument of public moral

suasion have recently been rejuvenated. They include the establishment of the Coral
Reef Information and Training Center (CRITC) in ten provinces and coral reef public
awareness programs nationally. The government has also encouraged many provinces
to include formal marine and coastal environmental education in primary and secondary
schools. This focuses on preventing destructive use of marine and coastal resources,
increasing public awareness and encouraging students to give more attention to marine
and coastal affairs. Marine and coastal NGOs have also increased in number. The mass
media such as newspapers and television have also actively promoted marine and
coastal environmental issues.

(3)

Coastal resources allocation

The need to establish effective marine and coastal resource allocation and
resource management planning processes is particularly important where private sector
investment is seen as an essential factor in the development process. In recent years the
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Government of Indonesia has placed considerable emphasis upon private sector
involvement and much of the future development of coastal resources will be in the
hands of the private sector. Private sector interests are primarily financial and in natural
resource management terms comparatively short-term. It is important that effective
regulatory and monitoring mechanisms are put in place, and this could be for example
through levies imposed upon private sector activities.
In terms of resource management, it may well be necessary to apply specific
management criteria and thresholds in order to ensure effective multiple uses. 15 Thus,
more specific regulation of individual activities will be needed as well as mechanisms
for amending regulations in the light of conflicting interests.
The essential planning problem is to allocate economic development activities in
a manner, which enables the resource base to maintain its long-term productivity.
Meeting this challenge requires:
(i)

An inventory of available resources;

(ii)

A body of planning skills capable of translating criteria into structural spatial
plans;

(iii)

A sound development programme with clear priorities;

(iv)

Agreed criteria and methods for determining the allocation of development
activities within the existing resource base; and

(v)

An institutional planning mechanism equipped to apply agreed criteria within
their jurisdiction.
At the operational level, the GOI is continuing its efforts to delineate its marine

and coastal resources, to develop an improved maritime infrastructure, to strengthen the

15

For example, restrictions on types of fishing gear in coastal waters.
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institutional organization and management, and to increase the skills available in marine
related science and technology (MOMAF, 2001).

5.5

Legislative Aspects
Coastal zone legislation is needed for a number of purposes: (i) to define the

roles and responsibilities of the various levels of government; (ii) to provide the
legislative basis for management objectives to be achieved in coastal provinces and
districts, complementary to the national requirements; (iii) to provide a legislative basis
for conservation, and preservation objective of the coastal ecosystems; and (iv) to
eliminate contradictory aspects of policies, particularly those affecting coastal
resources. Then, legal arrangements are needed: (i) to allocate property rights (access
and use); (ii) to arbitrate in disputes; and (iii) to enforce legislation.
A review of Indonesia’s regime for coastal zone related management indicates
that while some effort has been made to reform the law to implement international and
domestic commitments for the sustainable use and integrated management of coastal
resources, in many instances the necessary details remain to be prescribed. In those
instances where laws have been enacted, for the most part they can be categorized as
enabling laws, which clarify rights and processes yet to be promulgated in regulations
or other laws. In other instances they are simply enabling laws providing minimal
directions as to how integration of coastal resources management is to be instituted.

(1)

ICZM enforcement regime

One of the legal obstacles to effective management and distribution of marine
and coastal resources is lack of effective enforcement. Law 23/1997, for the most part
related to pollution control, introduced more direct powers of intervention for the
Environmental Impact Monitoring Agency (BAPEDAL). While previously BAPEDAL
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had no direct power to monitor compliance or take any direct enforcement action,
Article 22 of Law 23/97 gives the Minister of Environment the power to appoint
officials to supervise with stipulations applied in environmental laws and regulations.
These expanded surveillance and enforcement powers for BAPEDAL will help alleviate
the previous non-integrated or poorly coordinated responses by sectoral agencies to
incidents of non-compliance.

(2)

Public Rights

Most of the international conventions and agreements signed by the Government
of Indonesia (GOI) prescribe action to ensure transparency in decision-making,
participation of communities, resource users and traditional peoples and more equitable
distribution of the benefits of protection or exploitation of natural resources.
Access to information. A review of current laws regulating natural resources
management indicates a critical lack of specification of rights of even reasonable access
to information, obligation to provide information or prescribed procedures for
processing information requests. Law 23/1997 for example, provides the right to any
person to environmental information, and imposes an obligation on government to
provide and disseminate this information to the community. However, no similar right
or obligation is included for information on natural resources. One exception is the
provision providing that the community can participate in environmental management
by conveying information and reports 16
Right to participate. Many of Indonesia’s natural resource laws obligate the
public to participate in the protection of the environment and natural resource
management. Law 23/1997 provides that individuals have the right to participate in
16

Article 7 (2) (e). The elucidation suggests that this is intended to relate to information provided by
the community to government, for example the filling of complaints.
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environmental management, subject to applicable laws and regulations. It then provides
that the community also has the same and broadest possible opportunity to play roles in
environmental management, through community empowerment, enhanced community
capacity and community participation in social supervision. 17 No specific provision is
made in the Act for public participation in standard setting, environmental assessment,
or licensing processes. A limited group of persons and environmental organizations is
accorded the right of standing to bring legal actions.

The Act also requires the

Government to create, develop and increase partnership between the community,
business and government to preserve the environmental supportive and carrying
capacity. Specified NGOs are allowed to commence legal actions, but related only to
environmental management. 18
Transparency in decision-making.

Minimal provision is made in Indonesian

resources laws to ensure transparency in decision-making regarding the disposition,
exploitation or protection of natural resources.

No provision is made for state of

environment reports, publicly available compliance reports or reports on the state of the
resource.
Equitable access to natural resource.

Law 23/1997 provides for the

promulgation of regulations specifying the arrangements for the use of natural resources
for the greatest public prosperity including the supply, allocation and use of natural
resources. No such regulation have been issued. The Act further provides that national
policies on environmental management and spatial management must consider religious
values, culture, traditions and community norms. The elucidation provides that this is
to be understood to mean that proportional attention to ‘living traditional communities’

17
18

Article 7
One NGO (Wahana Lingkungan Hidup Indonesia/WALHI) has used this opportunity to complaint
about talling in North Sulawesi.
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supported by natural resources in the immediate area.

No further clarification is

provided as to how these rights or obligations are to be effected.

5.6

Institutional Aspects
ICZM requires an appropriate institutional framework wherein the delegation of

authority is delegated to the appropriate level and the authorities have the necessary
capability to fulfil their role.

Furthermore, policy driven ICZM relies on having

appropriate policies, and equally important political commitment and power to see that
policies are translated into action.
Indonesian local government is based on a three tier system: 30 provinces are
divided into 243 districts or municipalities (Kabupaten or Kotamadya) which in turn are
sub-divided into a total of 3,839 kecamatans. All the provinces have a coastlines; and
of the 243 kabupatens, 196 of the total have coastlines; and of the 3,839 kecamatans
1,194 have coastlines. 19
Law No. 22/1999 on Regional Autonomy states that many of the functions that
are currently controlled by the central government will be devolved to lower level
government, in particular to the district level. Under the Act, the hierarchical
relationship, which previously existed between the provinces and the districts, is no
longer in effect. The relationship of the provinces to the districts is reduced to a
supervisory function on behalf of the central government. There is no longer any
implementation of provincial function at the district level. The exception is where
border conflicts between districts need to be adjudicated and possibly for issues which
the district level is not ready to act upon.

19

http://www.otonomi.go.id
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(1) Implications
ICZM in Indonesia recognizes this decentralized governance system. Within this
context, the new role of the central government under Act No. 22/1999 and its
regulations is to develop guidelines and policies rather than directly control and manage
activities. Specifically, the central government can establish policies and guidance under
Article 7(2) of Act No. 22/1999, and can enforce laws and regulations under Article 7 of
Regulation No. 25/2000.
The question arises as to the nature and consequence of these guidelines and
policies. Can it require adherence to these guidelines and policies if management
authority rests with the districts? Even if it has authority to require such adherence, can
it, as a practical matter, enforce such adherence? While the answer to the first question
is yes, the answer to the second question is likely no. First, with implementation of
policy now at the regional level, policy emanating from the national level may
increasingly have little meaning or respect in the regions.
Second, with budgetary and financial matters now being exercised almost
completely at the regional level, national policy is likely to be given even less attention
in regional government decision making and budget allocations. Third, any national
policy necessarily must be broad and general enough to cover regional differences, thus
creating lots of room for differing interpretations of the policy. These, making any
effort at consistent enforcement extremely difficult.
Consequently, it makes sense to look at whether new national programs such as
for ICZM, should be voluntary in nature. It emphasizes the process by which planning
occurs and the procedures by which development decisions are made and emphasizes
that the central government will not "second guess" a province or district on specific
land and water use decisions subject to an approved ICZM program. A voluntary
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program would avoid the obvious questions about the extent of central government
authority in enacting and enforcing a mandatory program.

First, even though a

mandatory program may seem to be the stronger alternative, if implementation is not
likely to follow at the local level, and enforcement is not likely to come from the
national level, then a voluntary program obviously would be more effective. Second, a
voluntary program would be acceptable to the community implementing it - by its
nature as a voluntary program - so it would stand a better chance of being implemented
and enforced by the communities, which are closest to the resources.
A voluntary program would also allow the regional and central governments to
effectively transcend the confines of Act No. 22/1999 and Regulation No. 25, because
those laws recognize such mutually agreeable arrangements. Specifically, Article 3(d)
and Article 4 of Regulation No. 25/2000 provide the flexibility. Article 3(d) provides
the general authority for delegation agreements. Article 4(a) states more
specifically that the regencies can delegate any portion of their authority to the
province; under section (i), the provinces can delegate any portion of their authority to
the central government; and under section (j), the central government or province can
redelegate the authority. Thus, a voluntary arrangement would allow the various levels
of government to delegate different responsibilities and activities among each other
based on their respective strengths and weaknesses.
The question then becomes how to encourage voluntary implementation in
line with guidance issued from the central government. The answer lies in the central
government's ability to craft a package of incentives that would entice provincial and
district level governments to adopt and implement an ICZM program. This package
would include financial and technical assistance, in the form of grants and loans, advice
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and guidance, training and outreach, which is consistent with the role of the central
government as envisioned in Act No. 22/1999 and its regulations.
The central government needs to encourage individual province and district to
participate in the program by offering two major incentives. The first is funding for
planning and then, if the provinces and districts program meets rigorous national
standards, larger financial contributions for implementation. The second incentive is
more unusual and is a commitment to make national actions consistent with an
approved provincial or district ICZM plan. This type of compliance is not required
under Act No. 22, particularly for areas of governance enumerated in Article 7.
However, as an incentive for regencies (and provinces) to adopt ICZM programs, the
central government can commit to this approach. For example, if a district were to
develop and receive national certification of its ICZM program consistent with the
requirements of the central government law, then future activities by the central
government, especially those relating to economic development, infrastructure
development, and natural resource management in the coastal area, would be required to
be consistent with the regency ICZM program. In such a case, a finding of compliance
from the district (or province) would be required prior to the central government
initiating activities. Such an arrangement also furthers the spirit of decentralization,
providing even greater deference to local governments than required under Act No.
22/1999. This decentralized approach assures that the "ownership" of ICZM initiatives
rests with province and district governments. More recently this idea has been termed
the subsidiary principle. It states that nothing should be done centrally if it can be done
equally well, or better, regionally or locally.
However, such benefits and incentives should not be given to regional
governments without any ‘strings’. There must be some standards and criteria that they
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must follow in order to ensure that they develop and implement an ICZM program that
deserves those benefits. Article 2(3)(2)(d) of Regulation 25/2000 specifically recognizes
that the central government has authority to set standards for management of the coasts.
In this case, the central government must develop minimal requirements with which the
local governments need to comply in order to receive any benefits. These would include
obligations imposed by international treaties to which Indonesia is a party, and
requirements that are in the public interest. Authority for these requirements stems from
not only the general provisions of Article 7 of Act No. 22/1999, but also the provisions
relating to central government supervision in Articles 112-114 of Act No. 22/1999.
These articles state that the central government should foster and supervise
implementation of decentralization by providing manuals and regulations. Regional
governments are required to submit newly enacted Regional Regulations (Perdas) to the
central government, which is authorized to cancel the regulations if they contravene the
public interest or other higher laws.
The central government should exercise this authority in three instances. First
are minimal general environmental and public health requirements of activities affecting
coastal resources and populations.

Among others, this includes such standards as

wastewater treatment and discharge requirements, solid waste disposal, pesticide and
herbicide use, and extraction of renewable coastal resources such as fishing quotas and
mangrove harvest yields etc. As in other countries, regional governments would be open
to set more stringent standards but must at least meet these national standards protecting
public health and general environmental protection.
Second, it should include basic substantive requirements for coastal
development. This includes spatial planning and land-use requirements specifically for
coastal areas, issuing standards for spatial planning, mandating priorities for coastal-
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dependent uses, and identification of areas for special management actions,
environmental protection or hazards control.
Third, it should impose procedural requirements to ensure coordination and
transparency, such as interagency review coordination, development permit review
processes, mandatory public participation and stakeholder involvement, transparent
dispute resolution procedures, and other requirements all focused on pushing control of
coastal management decision making to the lowest level possible (i.e., to the level of
coastal residents and resource users).
The central government would provide assistance to local governments to
develop ICZM plans that meet these requirements, formally approve those plans that
satisfy them, and provide the incentives and benefits to any regional government with
an approved plan. Within the ICZM plan development process, regional governments
would have broad latitude to develop plans that suit specific local needs. While
processes and general public welfare standards would be in place through the national
law and national guidance, regional governments would decide on appropriate
coastal resource management approaches based on locally held public values and
aspirations. The central government would then monitor and review implementation of
such plans to ensure they are faithfully carried out consistent with the intent of the
national program and to verify continued entitlement to incentives provided through the
central government.
As an example, for ICZM planning purposes, regional governments would
define the boundaries of the 'coastal area' covered under the ICZM plan

particularly

the landward boundary, in a way that suits their particular needs. This will allow each
regency or provincial government, through an open and participative process, to address
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the tremendous range of biophysical and ecological differences seen from region to
region.
Boundaries for the coastal area could be defined in a number of different ways
based on these variations, ranging from narrow political, or otherwise arbitrary
boundaries, to broad ecosystem-based boundaries covering large inland areas
(Suominen and Cullinan, 1994). At the same time, the central government should
provide minimum standards and guidelines to regions in defining the coastal area. For
example, a minimum standard might require all regional definitions to include
ecological criteria or might allow regional governments to define the coastal area using
political boundaries such as the limits of the territorial sea of a certain distance.
Minimum standard guidelines would include a broad discussion of the methodologies
such as these for determining the extent of coastal areas covered by ICZM plans as well
as other elements important to planning such as use of Geographic Information system
(GIS) or scales of maps (Roosebom, 1997).
The next question is how the central government would establish and
implement such a program. The key to ICZM is the development of a procedural
mechanism for coordinating management and ensuring appropriate budgetary decisions.
The most obvious mechanism is the establishment of an interagency council with
adequate authority delegated from the sectoral agencies. Although still very early, the
process for identifying a coordinating structure at the national level has already begun
with the establishment of the Ministry of Marine Affairs and Fisheries (MOMAF) and
the National Maritime Council. The MOMAF is currently leading the development of
the Academic Draft (formal supporting documentation required for all new proposed
legislation) report in support of a new national act to be prepared (MOMAF, 2001).
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Also, MOMAF recently initiated interdepartmental meetings to begin raising the
awareness of other ministries of the potential of a national program and to explore how
coordination might be accomplished. However, coordination of a successful ICZM
program must have a mechanism to elevate unresolved issues to a body higher than any
individual sectoral ministry, including MOMAF. For example, if the members of a
coordinating body cannot resolve a conflict, the conflict should be handled by a
Coordinating Minister, or perhaps more appropriately, the President. While other
models exist, the important point is that successful implementation of a national ICZM
program must involve an interdepartmental coordinating body with a dispute resolution
mechanism.
The regional governments consider both Law No. 22/1999 and Law No. 25/1999
will facilitate a mechanism to increase exploitation of natural resources. They are not
aware of the inherent consequences attached to these newly to be acquired
responsibilities for the conservation, protection, and sustainance of natural resources.
They lack the knowledge and capability to carry out this mandate and do not have the
budget to do so.
Currently the focus of district/municipal attention is how to maximize the
delegation and transfer of power, authority, and resources from the central and
provincial government to local government. They are not aware that in turn they should
pass part of the power, authority and resources to the local community and have not
allocated the budget to do so.
At present the local governments have limited capability, capacity and skill in
ICZM in terms of planning, execution and control. With the issue of Law 22/1999, the
local governments need to revise local regulations that conflict with this new law. They
also need to prepare and issue new regulations for implementation in the regions. The
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problem is that there are still many derivatives to the new (Government Regulations),
which are pending preparation.
The potential exists for trans-boundary resources use conflicts. Marine and
coastal resources and fisherman are mobile across one or more district/municipal
boundaries.

Therefore, the issuance of Law 22/1999 necessitates the need for

changing the permit system.
Parallel with the implementation of the regional autonomy, the central
government needs an unprecedented degree of public involvement in the planning and
decision-making process. One of the many reasons for adopting an approach to ICZM
that emphasizes public participation and seeks to win the support of the user groups and
communities that are affected by the program is that implementation strategies that rely
primarily on command and control can seldom be sustained. Successful programs that
address the usual coastal management topics are implemented because a significant
portion of the people affected believes in them. This produces the voluntary compliance
and even self-enforcement that are the hallmark of any successful attempt to institute a
change in societal values and societal behavior.
The draft of Coastal Zone Management Act stated that the cross-sectoral
approach that integrates needs for both development and conservation will require a
high degree of public support if it was to be implemented effectively. The coastal
management program's emphasis on public involvement and transparency in the
governance process-although initially resisted by some governmental agencies-is now
recognized as a central feature of the most successful ICZM programs in Indonesia.
During the ‘hearing and debates’ that have accompanied the framing of draft of
Coastal Zone Management Act, it was predicted that any departure from tradition sector
by sector management would raise a host of institutional issues and conflicts. Integrated
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approaches are invariably perceived by the existing national and regional governmental
institutions as a threat to their power and their prerogatives. Thus the practice of any
form of ICZM is always dominated-particularly in a first generation program- by
institutional issues.
The perception that an integrated approach threatens existing institutional
traditions is caused first by the necessity to bring together disparate institutions that
have never before had to collaborate. Depending on the setting, these may span agencies
responsible for fisheries, tourism, ports, marine parks and protected areas and the Navy.
But an integrated approach requires more than interagency collaboration. It demands
shifts in traditional ways of thinking. For example, at the core of debates over
sustainable development is the troubling idea that decisions made today may be
reducing the ability of future generations to meet their needs. To these long-term
temporal dimensions of integration must be added more immediate issues of social
equity. Invariably the development process brings benefits to some groups but not to
others. Integrated approaches to planning and management require that such trade-off be
analyzed, debated and consciously decided. When a governmental agency can focus on
only one sector and one group of stakeholders, this often-uncomfortable topic of tradeoffs can be pushed to the side.

(2)

Funding issues

As mentioned earlier, a voluntary ICZM program must be based on a
package of incentives that will encourage participation by the regions. This requires,
above all else, funding. Regencies will already receive significant new funding pursuant
to Act No. 25/1999. Currently, it is expected that most of this funding will be devoted
to administrative expenditures. As a result, additional funding, from either the central
government or provincial government, would provide opportunities to engage in
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management and conservation activities and would provide an incentive for
regencies/cities to engage in an ICZM program. The question, of course, is where the
central and provincial governments would get the funding. There are several
possibilities.
The most straightforward possibility is that the central government, most
likely MOMAF, dedicates a portion of its budget for grants for ICZM program
development and implementation. In addition to grants, the central government can use
its own funds to establish a revolving loan fund for projects. However, given the lack
of funding at the central government level, particularly as Act No. 25/1999 gets
implemented more consistently in the future, there is likely to be only relatively small
amounts available and this may not provide adequate incentive for regional
governments. As an illustration, the year 2000 budget for MOMAF is Rp. 498 billion.
Of this, Rp. 70 billion funds the Directorate General for Coastal Management and Small
Islands of MOMAF, and Rp. 13 billion are used for grants to the provinces for coastal
resource management and conservation. The funds are distributed based on proposals
submitted to DKP from the provinces (DKP, 2001).
The most promising possibility is that the central government can use specific
allocation funds under the APBN equilibrium fund to support an ICZM program. These
monies, pursuant to Article 8 of Act No. 25/1999, are not required to be distributed to
regional governments, but are available for specific needs. According to Article 8(2)(b),
this includes national priorities, which certainly can be enunciated to include ICZM.
The central government would make distributions from this fund to regional
governments that have ICZM plans approved by the central government, or that are
initiating plans to submit for approval. It does not appear that the central government
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has any discretion to change the regional allocation, or to attach any conditions to the
distribution under Article 7 of Act No. 25/2000.
A third, more visionary possibility would require a new act and
amendments to Law No. 25/1999. It would also cure the most profound
shortcoming in the new financial decentralization scheme. This shortcoming concerns
the freedom of the regional governments to use natural resource revenues for any
purpose whatsoever. These revenues can be used for administration, development,
physical infrastructure, social infrastructure, etc. The freedom, of course, is desirable,
but what is missing is a requirement that some of those revenues be reinvested in
the management and conservation of natural resources - the very resources responsible
for generating those revenues in the first place. A short-sighted regional government
will extract natural resources to the point that they are depleted or overexploited, thus
destroying its future revenue stream and depriving future generations of meeting basic
needs through these same resources.
Consequently,

the

central

government

should

amend

the

fiscal

decentralization regime to impose a requirement that regional governments use some
specific percentage of their revenues generated from natural resources for natural
resource conservation and management. The concept of establishing a reserve derived
from revenues is similar to the Reforestration Fund, used for replanting areas harvested
for timber resources. Under Act No. 25, regional governments have several

sources

of new funding: original revenue receipts, equilibrium funds, and loans. It is only a
portion of the equilibrium fund - that portion which, according to Article 6(1)(a), is
derived from natural resources - that would be subject to this new requirement.
Consequently, the restrictions would not be too onerous, with complete regional
autonomy still available for other revenue sources.
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Under this hypothetical scenario, an ICZM program could be funded
through the revenues derived from natural resource use, specifically revenues derived
from fisheries. As discussed above, these revenues are treated as a common resource
and are to be divided equally across all regional governments. However, under a new
law, the central government could hold some portion of these revenues in escrow for
individual regional governments until these governments are engaged in developing and
implementing an approved ICZM program. This may be politically infeasible at this
point, but given the constant shifts taking place in implementation of decentralization, it
should be entertained considering the tremendous potential for resource damage and
loss that Indonesia faces without immediate action.

5.7

Summary and discussion
A defining feature of ICZM is that it addresses the allocation of resources and

the interactions among often competing uses within specified geographic areas. ICZM
is therefore a form of regional planning and has many parallels in such fields as river
basin management and integrated rural development. ICZM is made different (1)
because the diversity of uses and the issues raised by the conflicts between competing
user groups are particularly intense and (2) because ICZM addresses areas that contain
both coastal lands and coastal waters.
In reviewing the trends in global ICZM approaches (Sorensen and Hale, 1997)
and their relevance to the development of ICZM in Indonesia, Indonesia has the
capacity to both learn from and contribute to the development of globally-oriented
ICZM methods.

The many donor-supported coastal management initiatives now

underway in Indonesia are adopting a pilot project strategy that focuses the financial
and technical resources of an initiative on small demonstration sites. The ultimate
success of this strategy, however, and the justification of the resources being expended
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lies in "scaling up" from these localized initiatives to programs that will address an
integrated approach to management at a larger scale. This strategy has many benefits
but it requires sowing the seeds for an integration of small-scale community-based
efforts at integrated management with national initiatives with the same goal.
The national strategy for integrated management and sustainable development of
marine and coastal areas is, for the most part, consistent with emerging global trends in
ICZM theory and practice. However, the extent to which Agenda 21 is successful in
legitimising ICZM will depend significantly on the development of a domestic capacity
for institutional learning and adaptation.

The Directorate General for Coastal

Management and Small Islands of MOMAF is the responsible agency for this matter.
In this case, it is necessary for MOMAF to support and increase the growing number of
community-based coastal conservation projects currently underway in Indonesia. Since
the mid-1990s, there has been a growing realization that greater autonomy and
community-based governance was likely to be more effective in protecting the
environment (CIDE, 1995; White et al. 1994). Since then, numerous projects have been
carried out in Indonesia that support community-based management of natural
resources, with good success (Dutton et al. 2001). Particularly in the marine and coastal
sector, projects in the last 10 years have, at the local level, raised awareness, developed
capacity and skills for resource management, and established conservation areas (Sofa,
2000). There is a desire amongst the central government and other groups to establish a
national mechanism to encourage such projects (Crawford and Tulungen, 1999).
Furthermore, it is important for MOMAF to provide guidance to regional
governments and communities that now have authority to manage their coastal
resources, but as of yet do not have the ability or experience to do it themselves. This
guidance would draw heavily from the community-based models that already exist, and
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shape new models for the future (Crawford, et al. 1998). While regional differences
must be accommodated, there are still several basic principles that are relevant in all
regions (Cicin-Sain and Knecht, 1998). These include the establishment of an ongoing,
adaptive process for resource management specifically addressing coordination,
collaboration or integration among both (i) different activities that affect the coast, its
resources and its inhabitants, and (ii) different groups within society involved in, or
affected by those activities .
In addition, a synthesis of conservation and use of coastal resources must be
achieved for the benefit of present and future generations dependent on these resources.
There are also certain methodologies that apply generally in coastal resource
management, regardless of regional differences (Clark, 1996). There is a great need to
convey these principles and methodologies to the regions through national guidance and
direction before further unrepairable damage or losses of these coastal resources occurs.
Indonesia is about to enact its first coastal management legislation and now
faces the challenges posed by the transition from issue analysis and planning to the
implementation. The difficulty of translating the principles of integrated approaches to
effective action calls an iterative governance process. Progress is limited primarily by
the limited capacity of the institutions responsible for program implementation and the
limited power of the constituencies that support a marine and coastal management
program. These realities suggest that programs will succeed only when they are
sustained over many decades. Progress can be visualized as a sequence of completions
of the policy cycle in marine and coastal management. The strategy should be to
increase the scope of each generation of a program by adding new issues to the agenda
and/or expanding the geographic scope of the program. This requires an adaptive
approach to management. Opportunities must be created for reflection and a critical

206

examination of the successes and weaknesses of a program's strategies and to changes in
the issues demanding attention in the places where the program is operating. The
flexibility that is required by a program that is based upon learning is unusual among
governmental institutions at any level. Incentives for such behavior must therefore be
written into the design of a program.
An integrated, decentralized coastal resource management program can fit
comfortably into Indonesia's new governance structure and is needed to ensure
alignment of budgets with appropriate priorities (Knight, 2000). The general framework
entails promulgation of national guidelines and standards to be implemented at the
regional level, which may be done using Law No. 22/1999 and Law No. 25/1999. More
integration is not always better than less integration, particularly in first generation
programs. It is usually better to focus a new coastal management program on a limited
agenda directed at a few coastal management issues nationwide or on a more
comprehensive approach that is limited to a small geographic area. It is essential that a
program demonstrate that it is capable of producing tangible benefits quickly. Since the
sequence of ICZM outcomes makes it highly unlikely that immediate progress will be
made in terms of changes in societal behavior or changes in the condition of coastal
ecosystems, the benefits that a new coastal management program can deliver usually lie
in the realm of an improved governance process. Successes in public education and
public involvement, in improved coordination and collaboration between local and
central government and between governmental agencies and the private sector are likely
to be perceived as very real and important advances. The demonstration site strategy is a
good one so long as links are maintained between the pilot site and national
government.
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Regarding the implementation of Law No. 22/1999 and Law No. 25/1999, it is
important to clarify the role of central, provincial and district governments in ICZM.
Given the legal and political climate in Indonesia, the central government needs to
continue to recognise the principles of decentralization and regional autonomy.
Consequently, it should not take a heavy-handed approach to coastal management, but
rather create a voluntary program based on incentives. To be sure, there may need to be
mandatory requirements for specific pollution controls, and controls over other types of
impacts, but an overall coastal management program should be voluntary. Minimal
standards and criteria would need to be ensured through a certification process if
benefits are to accrue to the regional governments. While the MOMAF should have the
lead in managing the program, if the program is to rise above sectoral politics and
policies, there should be an inter-agency body that has respect and coordinating
authority above all ministries, with disputes to be resolved by the President.
All levels of regional government - kecamatan, district and province - need to be
involved with coastal management if it is to be a successful vertically and horizontally
integrated program. The bulk of management responsibility must lie with the district.
However, coordination among districts, and between districts and the central
government, should be accomplished by the provinces. Furthermore, the districts will
need to involve villages and communities in planning and management, and rely on
their input for developing programs.
Under Act No. 25/1999, the majority of funds to implement district programs
will come directly from original revenues or revenues from taxes and natural resource
consumption. However, the central government can fund an integrated coastal
management program through discretionary funding using its own share of general
allocation fund under the equilibrium fund, or using specific allocation funds under the
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equilibrium fund. Assuming that an ICZM program would be a voluntary, incentivebased program, district, provincial and central governments could enter into special
arrangements as they saw fit. The transfer of authority from regencies to the provinces
for certain issues, and the agreement of regencies to have their activities reviewed by
the central government, would be conditions for their receipt of incentives and other
benefits. This is not required but certainly allowed under Act No. 22/1999, and would
lend the program greater ease in execution and coordination. The flexibility allowed
under that law is powerful, and can be used to create innovative, collaborative programs
for natural resource management. Indeed, an integrated, decentralized coastal resources
management program is only one such example of the ways in which decentralization
can further natural resource conservation in Indonesia.
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Chapter Six
RESOURCE DIMENSION:
MARINE AND COASTAL RESOURCES POLICY
IN INDONESIA
6.1

Introduction
As a consequence of the recognition of the archipelagic State regime in LOSC,

Indonesia has national or sovereign rights over all natural resources, living as well as
non-living, found within its national zones defined under the archipelagic State regime.
Besides the archipelagic waters (all waters within the straight archipelagic baselines), 1
the national waters of Indonesia also comprise the territorial sea (a 12-mile belt around
the archipelago measured from the straight baselines connecting the outermost points of
the islands and reefs in the archipelago). 2
In these national waters, Indonesia has full sovereignty over its natural
resources. In addition, it has exclusive rights according to the LOSC over the resource
of the continental shelf and 200-mile EEZ surrounding the archipelago. This provides
Indonesia with an additional area of 800,000 miles over which it has exclusive rights
over natural resources.
The sustainable management 3 of marine and coastal resources is an important
policy goal for the GOI (Republic of Indonesia, 1999). Sustainable development
recognizes the interdependent nature of marine and coastal resources by linking
environmental, economic and social criteria together in a holistic and anticipatory
approach to making decisions for the long-term (OECD, 1997). The task of sustainable
management is likely to be made more difficult and complex because of increasing
1
2
3

LOSC article 47
LOSC article 48
Defined here as sustainable utilization of the multiple goods and service by marine and coastal
resources including processes, functions and their interrelationships, including its conservation.
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demand and higher level of exploitation. Based on a recent census by the National
Statistical Bureau (BPS, 2000), by the year 2020 Indonesia’s population is expected to
reach 240 million. The current labour force of approximately 85 million is growing at a
rate of over 2.5 million per year. Growth in the labour force is expected to continue to
exceed the growth in population, given that approximately 55% of the current
population is less than 20 years old. These demographic trends will intensify the
pressure on the land-based resources that traditionally have been relied on to support the
quality of life of the Indonesian people. Increasingly, therefore, Indonesia will need to
look to resources of its coastal areas, territorial seas, archipelagic seas and exclusive
economic zone (EEZ) for enhanced economic development and employment
opportunities.
In economic terms, marine and coastal activities are already significant. 4 These
activities represent an important source of economic and social welfare, supporting
directly and indirectly the roughly 60% of the population which presently lives in the
coastal areas (LIPI-IPB, 1998).

Substantial opportunities still exist to increase

production from under-exploited marine and coastal resources 5 and at the same time
ensure their sustainable use by future generations.
Currently Indonesia consumes 140 million barrels of oil a year for power
generation. As an apparent impact of the existence of the growth of the population
which so far, has reached 200 million and an important development of industry, the
consumption of natural oil has increased between 3% to 6% a year (BPS, 2000). If
Indonesia maintains its current level of growth, the national demand for energy will
increase from 450 million BOE to 2.4 billion by 2018. Based on the competition that

4

5

For example, marine fisheries supply much of the protein consumed in Indonesia and about 40% of
oil and tin is produced offshore.
For example, there are large unexploited pelagic fish stocks in the eastern half of archipelago; large
oil and natural gas resources in the Natuna Basin, the Arafura Sea and the Sulawesi Sea.
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exists between the amount of consumption versus the reserve of natural oil, these arises
a concern that Indonesia will become a “Net Importer Country” in the near future. 6
The nature of the management issues raised in connection with marine and
coastal resource use depends on wether nonliving or living marine resources are
involved. Currently, the most commercially significant of these resources are fisheries
resources in territorial waters, archipelagic water and EEZ, and petroleum and natural
gas resources on the continental shelf and within the archipelago.
This chapter discusses the development of marine resources in Indonesia,
including the challenges and opportunities. It especially deals with issues related to
fisheries and offshore oil and natural gas resources.

6.2

Marine and Coastal Resources Development in Indonesia
Fundamentally, the GOI is committed to pursuing economic development

consistent with sustaining the quality and productivity of its natural resource
endowment. This long-term development objective is embodied in the GBHN, which
states that “natural resources management should be directed towards the preservation
of their basic functions and capabilities”. 7
This fundamental goal has been elaborated upon in several REPELITAs and
since 1999 in PROPENAS. 8 In general, the plans define four major policy areas with
respect to natural resources development namely: (i) balancing population with the

6

7
8

In 1994, there were four scenarios related to “net importer country”: (i) Production is pessimistic (no
new discovery) and consumption is high (6% per year), it was estimated that Indonesia would
become Net Importer Country in the year 2000; (ii) The domestic consumption is low (3% per year)
whereas production is pessimistic, it was estimated that Indonesia will become Net Importer Country
in the year 2001; (iii) production is optimistic (there is discovery of new deposit), consumption is
high, it was estimated that Indonesia will become Net Importer Country in the year 2003; and (iv)
production is optimistic, whereas consumption is low, therefore it was estimated that Indonesia will
become Net Importer Country in the year 2011 (PTK, 1996:65).
GBHN 1998.
These broad policy areas further translated into several programs on each REPELITA and
PROPENAS.
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natural resources base; 9 (ii) managing natural resources, which encompasses subjects
such as resource inventory, resource evaluation, resource utilization, conservation and
rehabilitation; (iii) developing resource management support services, which
encompasses institutional strengthening, education and training in a wide range of
science and technologies, including environmental impact analysis and pollution
controls, and (iv) developing more integrated systems of natural resource planning and
management, such as integrated zone management, as well as greater community
participation.

(1)

Issues arising from development plan

Scale of resource use. The scale at which resources are used is largely a
function of population density. In aggregate, Indonesia per capita endowment of 1.0 ha
of land and 3.0 ha of sea seems comforting in comparison with many Third World
countries. However, this conclusion ignores important variations in the pattern of
resources use. Geographical variations in the intensity of resource use are readily
apparent as marked variations in the intensity of utilization of different resources.
These marked variations are not always consistent with the premise of the general
sectoral development plan that these should be a steady expansion in the scale of
resource use.
To date in Indonesia, geographical variations in the intensity of marine resource
use tend to reflect terrestrial patterns of resource use intensity. Marine related economic
activity is far more intense in the west of the country (i.e., west of the Makassar –
Lombok Straits axis) than the east. This applies to all of the principal sectors namely
fisheries, oil/gas/minerals, shipping and the coastal area activities in general. Many
parts of the west of the country already have a comparatively well-developed
9

This covers subjects such as population controls and policies, resettlement/transmigration, land
tenure and urban development.
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infrastructure catering for the activities mentioned.

Consequently, a development

momentum has been established and it seems likely that further development will be
attracted to these areas.
This existing pattern of marine resource use has a number of implications.
Firstly, it has attracted the Government to give priority development in the eastern part
of the country. This policy is aiming at narrowing any geographical differences in
standard of living. Secondly, marked differences in the scale and intensity of resource
use throughout the archipelago suggest the need for differing resource management
strategies. 10 Finally, because the determination of sustainability criteria often remains
subject to the inadequacies of information availability, the commitment to resource
sustainability is most obvious in the response to signs of environmental stress, which
arise from current resource use. 11
Resource ownership and user conflict. The pursuit of sustainable development
objectives in the marine and coastal sector raises fundamental issues of access to and
regulation of resources as part of their management. These issues are particularly acute
where resources are already under stress. 12
fundamental

question

of

resource

Underlying these issues is the more

ownership/stewardship

and

associated

responsibilities. 13
The stewardship of specific resource by a Government agency is common
practice in Indonesia. In the case of fisheries the distinction between coastal and
offshore fisheries implies two distinct types of “ownership”. The less complicated of
10

11

12
13

The west of the country has less scope for expanding the scale of marine resource use than the east.
Where economic conditions are favourable the east of the country may feel less constrained relating
to the limits of sustainability in pursuing its economic development objectives. Conversely, the west
of the country will need to incorporate specific sustainability criteria.
Given the underlying development imperatives, particular attention will need to be paid to response
capabilities in the west of the country.
As in the case of coastal resources in Java and fishing resources in the western part of Indonesia.
Often in the case of coastal waters resource “ownership” is a confusing concept which give rise to
contention, but without a clear understanding of its meaning, accountability is impossible and
consequently resource management policies and strategies remain weak.
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the two is the offshore fishery. Offshore fisheries are “owned” by Directorate General
of Fisheries (DGF) of the MOMAF by virtue of their authority to issue fishing licenses
in the area. In effect DGF holds stewardship of the resource on behalf of the nation and
has a duty to manage it in a sustainable manner. This was similar to the case in offshore
oil and gas industries, where the state oil company (PERTAMINA) had an authority to
make agreements with domestic or foreign oil companies related to exploration and
exploitation of oil and gas resources. However, without an adequate information base
and set of decision making procedures, licensing of resource uses ceases to be a
meaningful resource management tool. Similarly an inability to regulate and monitor
adherence to licensing conditions also results in weak resource management.
Coastal resource management includes both coastal fisheries and aquaculture
which tend to have conflicting interest. The coastal area is a mixture of land and sea
space, a proportion of which is tidal.

It also contains a mix of ownership ranging from

purely private to public space. This range of tenure status creates widely differing
perceptions and attitudes to coastal resources and consequently the livelihood of those
dependent upon them. The reconciliation of conflicting interests in coastal areas is one
of the most pressing problems in Indonesia (MOMAF, 2000). It requires a clear and
unambiguous regulatory framework, a strong planning capability and comprehensive
data.
Community participation in resource management.

Where marine resources

are appropriated for comparatively specialised uses, often with modern technology, 14
and such appropriations impinge adversely upon local communities, it should be
possible to compensate such communities either through employment generation or by

14

For example, oil and gas development
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making alternative resources available. Consequently, the need of local communities
should be considered in resource management plans at an early stage.
Enforcement. In order to optimise the sustainable use of the resources of its
offshore jurisdiction, Indonesia needs to establish and enforce management regulations.
Olson and Morgan (1982) describe maritime activities subject to regulation by coastal
states into following categories: (i) fishing; (ii) energy and mineral resources
exploration and exploitation; (iii) shipping, including illegal activities such as
smuggling, piracy, and espionage; (iv) protection of the ocean environment; and (v)
marine scientific research. Indonesia is involved in the full range of these maritime
activities. However at present, Indonesia has difficulty patrolling its offshore area
simply because of the size of its territorial waters. The many islands of the archipelago
are widely scattered, and enforcement efforts are often dispersed and ineffective.

(2)

Principles

Legislation is the key factor in determining a country’s attitude in exploitation of
its natural resources. In Indonesia, the national political will towards natural resources
exploitation is clearly spelled out in the 1945 Constitution, GBHN, the preamble or its
opening articles of related laws.
The Indonesian constitution specifically states that the State owns the natural
resources within the national boundaries. For example, Article 33 of the Indonesian
Constitution of 1945 establishes state control over natural resources. 15

It also

establishes the goal pursued by the government in exploitation of its natural resources –
that is the ‘greatest welfare of the people”.

This statement indicates the general

philosophy in Indonesia, which has implications for policy towards natural resource
exploration and exploitation. This article can also be interpreted as signifying that the
15

This articles makes the following declaration of policy: “Land and water and the natural resources
contained therein shall be controlled by the State and utilized for the greatest welfare of the people”.
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GOI cannot transfer ownership of its natural resources to a company under concession.
This goes beyond the traditional affirmation of the state’s ownership of its natural
resources and indicates a strong political will to give the state the exclusive right to
control natural resource exploration and exploration.
At the 1999 General Meeting of the MPR, Decree No. IV/MPR/1999 was issued
determining the GBHN for the period of 1999-2004. Chapter IV on Policy Direction,
Sub-chapter H provides the policy direction for Natural Resources and the
Environment. The GBHN dictates that natural resources are to be managed to ensure
their carrying capacity is preserved to provide benefit for people’s welfare now and for
future generations. It requires the enactment of legislations to provide for the gradual
delegation of authority for managing natural resources to the local governments.
Clarification is added that this delegation will cover selective natural resources and shall
ensure environmental conservation so as to preserve the quality of the ecosystem. It
further prescribes that natural resources are to be utilized for the maximum benefit of
people’s welfare by taking into consideration preservation of the environment,
sustainable development, economic interest and local culture and spatial planning. The
latter are also to be regulated by legislation. Finally, indicators must be instituted to
ensure that management of natural resources ensures renewability of the resources and
prevention of irreversible damage.
The Law No. 23/1997 regarding Environmental Management (EMA) contains
declaration of policy in its first few pages. In its preamble the EMA states that the
legislation is written in view of Article 33 of the Indonesian Constitution of 1945. The
overall intent and ambit of the EMA as provided in its preamble, refers to relevant
principles of sustainable development, intergenerational equity, need for an integrated
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and comprehensive national policy and need to recognize international legal
instruments. The preamble has the following intention:
-

That in utilizing natural resources to enhance public welfare as stipulated in the
1945 Constitution and to achieve happiness of life based on the Pancasila, it is
necessary to implement environmentally sustainable development guided by an
integrated and comprehensive national policy which take into account the needs of
present as well as future generations.

-

That there is a need to implement environmental management to preserve and
develop environmental capacity in a harmonious, coordinated and balanced
manner

to

support

the

implementation

of

environmentally sustainable

development.
-

That the implementation of environmental management in the scheme of
environmentally sustainable development should be based on legal norms taking
into account the level of community awareness and global environmental
developments as well as instruments of international law related to the
environments.
A second law regarded as a potential legal tool for instituting a more integrated

approach to resource management is the Law No. 24/1992 regarding Spatial Planning.
The preamble to the Act references the need for a coordinated, integrated approach to
managing natural resources, for example:
-

That the management of the diverse natural resources in land, sea and air must be
undertaken in a coordinated and integrated way in a sustainable development
pattern by developing a Spatial Use Management Plan incorporated into a
dynamic environmental system maintaining the preservation of the capability of
the environment on the basis of Wawasan Nusantara and National resilience.
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-

That there are deficiencies in the existing legislation regulating the use of space
which are to be corrected by the adoption of the Spatial Use Management Act.

(3)

Regulatory approach

In Indonesia where natural resources are state-owned, there are two methods of
granting an exploration authorization or a license to national or foreign investor. First,
there is a licensing system based on the national regulation and administrative decisions,
implying the use of government’s discretionary power. Secondly, a systematic use of
agreements can be applied, which complete the national regulation and imply a
bargaining process between the state, or state-owned natural resources company
representing the state, and the investor.
Indonesia uses a civil law system.

The legal basis for marine and coastal

resources use is Article 33 of the 1945 Constitution. This basic legislation is followed
by Law No. 6/1996 regarding Indonesian Waters, which defines the Indonesian waters
as the territorial sea and internal waters of Indonesia. 16 Claims on sovereignty over the
waters and their living resources within 200 nautical miles seawards of the archipelagic
baselines was described in the Law No. 5/1983 regarding Indonesian Economic Zone.
After having affirmed the rights of the Republic of Indonesia to explore, exploit and
manage the natural resources, the Act establishes that the exploitation of natural
resources by anybody is subject to a permit or international agreement with the
Indonesian Government. The Act makes provision for the payment of indemnities in
case of damages to artificial islets, installations and other structures in the EEZ due to
actions contrary to the provisions of the national or international law. Further provision

16

On a map annexed to the Act positions of points and baselines are indicated. Innocent passage is
granted in principle to foreign vessels and will be regulated by Government decree. This Act repealed
Act. No. 4/1960 concerning Indonesian Waters.
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concern (a) measures to be taken for the enforcement of the law, and (b) penalties to be
applied in case of contravention.
The Indonesian natural resources rights licensing system is provided in Law No.
15/1985 regarding Fisheries for non-renewable resources (fisheries).

The law No.

22/2001 regarding Oil and Gas designates the ‘Cooperation Contract’ as the conceptual
framework for oil and gas exploration and exploitation. 17

6.3

Fisheries Policy and Management
One of principle aims of fisheries management is to optimise the current

utilization of resources without reducing the maximum benefit to future generations.
The United Nations Food and Agriculture Organization (FAO) defines sustainable
development, which should include fisheries and aquaculture, as:
“the management and conservation of the natural resource base, and the orientation of
technological and institutional change in such manner as to ensure the attainment and
continued satisfaction of human needs for present and future generations. Such
sustainable development in agricultural, forestry and fisheries sectors concern land,
water, plant and animal genetic resources, is environmentally non-degrading,
technically appropriate, economically viable, and socially acceptable” (FAO, 1994:3).

To meet the objectives of sustainable development, many management approaches have
been implemented. There are two broad categories of management control over fishing
activities and these can be classified as ‘input’ and ‘output’ controls. Input controls
principally involve managing ‘effort’ by fishers, by restrictive regulations. The most
common of these are: closed season, restriction of fishing gear, closed areas, the
regulation of mesh sizes, a total ban on certain equipment, and licensing and monetary
measures, such as fees and taxes (Rettig, 1991; Copes, 1991; Sardjono, 1980). Output
controls involve placing restrictions over the total catch of fishers, through for example,
a ‘quota’ management system. These types of output controls are also often called a

17

The Law replaced and repealed Law No. 44/1960 regarding Oil and Gas which designated the
‘Production Sharing Contract’ (PSC) as the conceptual framework for oil and gas exploration and
exploitation in indonesia.
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“property right” system as they allocate a property right in the form of an ‘allowable
catch’ to a fisher.
The above management approaches need to be based on detailed information of
the existing biological, socio-political and economic conditions. They also require a
strong compliance action by local or national governments, and therefore both
guidelines and sanctions need to be clearly laid down. Furthermore, all the schemes are
generally based on extensive scientific studies and ongoing monitoring programs.
At present the GOI is giving more attention to the management of its fisheries
resources, which have been so heavily exploited in some part of the country (Bailey et
al, 1987; Martosubroto et al, 1989).

This interest has led to a new five-year

development program, in which the sustainable management of the resource is one of
the main objectives within the fisheries sector.
Among the possible measures to achieve this objective are formal management
approaches, such as licensing, declared fishing zones, the regulation of mesh size,
restriction of fishing gear, and the abolition of trawl based fishing method. The total
ban on trawl fisheries has now been achieved (Sardjono, 1980), and represents a major
success in the field of fisheries resources management in Indonesia. Thus far, many
other formal management approaches have proved less effective.

The GOI is

continuing to investigate and implement more effective management approaches, and
has increased the focus on inshore waters, as these waters are more heavily exploited
than the offshore waters.
As new technologies emerged, they are often accompanied by large increases in
productivity of both capture and culture fisheries. The GOI recognised that fisheries
could be an important growth sector. The rapid growth of demand for fish and fish
products in the last decades, both domestically and in export markets, has resulted in
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fish prices increasing faster than price of other agricultural products (BPS, 2000). As a
result, fisheries investments have became more attractive to both entrepreneurs and
government. As the fisheries sector has gained importance in the national economies,
the rises in prices and demand, as well as the open access management of fisheries
resources have led to the problems of overfishing and overcapacity in some areas.

(1)

Profile of Indonesia’s marine fisheries sector

Fisheries development has contributed substantially to the economic growth of
Indonesia through steadily increasing production and export. Within the time-frame of
the First Long-term 25-year Development Plan (1969/70 – 1993/94), fisheries
production is reported to have increased from 1.16 million tonnes in 1968 to 3.03
million tonnes in 1995. Of this, 2.27 million tonnes came from the marine capture
fisheries and 0.26 tonnes came from aquaculture, and the remainder from freshwater
fisheries.
The marine and coastal fisheries sector in Indonesia can be divided into three
main activities: (i) coastal (small-scale) fisheries operating in coastal waters to about 15
nautical miles (nm); (ii) offshore fisheries (industrial fisheries) operating in archipelagic
sea and the EEZ; and (iii) marine and coastal aquaculture.
Coastal (small-scale) fisheries. Coastal (or small-scale) fisheries are generally
limited to nearshore waters, and employ labor-intensive fishing technologies. Coastal
fishing operations are typically family-based, using small craft (usually smaller than 12
meters [m] long) and fishing gear such as beach seine, gill nets, hook and line, and
traps. In Indonesia, coastal fisheries was estimated to contribute at least 94.6 percent of
total national fisheries production in 1998 (FAO, 2000).

The coastal fisheries is

strategically significant to Indonesia, particularly in the area where fisheries have
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become the employer of last resort. 18 The important role of small-scale fisheries in
generating employment and incomes has become better acknowledged when the GOI
adopted poverty reduction as a social objective. It was estimated that more than 80
percent of the fishers and their families had net incomes that were below the national
threshold poverty level.

In addition, small-scale fishers also lack alternative

employment opportunities. Once they start fishing, they are usually forced to continue
even if the resource declines precipitously.
One of the characteristic features of tropical small-scale fisheries in general is
their marginality, that is, their geographic, socio-economic, and political remoteness
from decision makers (Pauly, 1997). This condition is exacerbated by the lack of
infrastructure (roads, market, ice supply, communications) and by the nature of the
gears commonly used for small-scale fishing, which are either fixed (e.g., weirs or
traps) or applied from crafts with a small operating radius (Horemans, 1993). This
physical remoteness also causes problems in collecting catch and landing statistics
(Munro, 1980), severely hampering management schemes and leading to considerable
undervaluing of the exploited resource.
National level laws that affect small scale fisheries in Indonesia stem largely
from two pieces of legislation: Law No. 9, 1985 on Fisheries and the Agriculture
Minister Decree No. 607, 1976 concerning fishing zonation. Consequent to these laws,
the use of destructive gear types such as explosives and poisons were prohibited. An
inshore fishing zone was designated for use by small-scale fishers, and mesh sizes in
nets were regulated. All meshes had to be over 25 mm, whereas seine nets for tuna and
skipjack were to exceed 60 mm. Fish habitats including coral reefs, mangroves and seagrass beds were specifically protected under the Biological Resource Conservation Act
18

Small-scale fishing has traditionally been a livelihood of last resort for the poor and the unemployed,
and fishing community are frequently among the poorest in Indonesia.
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No. 5, 1990. Forty eight marine mammals, birds, crabs, shellfish and coral species were
declared protected species. However, the majority of marine closures were "paper
parks" with little or no effort made to manage or protect them.
Offshore (industrial) fisheries.

Industrial

fisheries

comprise

business

concerns of varying sizes, with boats usually ranging from 12 to 24 m. This sub-sector
employs relatively capital-intensive fishing technologies, with the equipment owned by
commercial entrepreneurs and operated by salaried crews. Industrial fishing vessels are
usually licensed to operate in offshore waters, but sometimes encroach on inshore
waters and compete with the coastal fisheries sub-sector. The industrial fisheries in
Indonesia increased substantially through the 1980s and 1990s, with Indonesia now
operating modern fishing fleets with vessels longer than 24 m which engage in deep-sea
fishing.
Aquaculture. Indonesia also has an advanced aquaculture industry in terms of
experience, quantity, variety of culture systems, and range of cultured species. The
opening of foreign markets for high-value fish product, particularly shrimp (or prawns),
caused rapid expansion of shrimp culture in Indonesia.

Shrimp culture has been

practiced in Indonesia for hundred of years in brackish water coastal ponds, locally
known as ‘tambak’. Historically shrimp has been raised along with milkfish (Chanos
chanos, Forsk) using minimal inputs. Recently, however, the international demand for
shrimp, has led to government policies to expand foreign exchange earnings, and
technological advances in the production system have transformed coastal aquaculture
from a small-scale enterprise geared towards production of fish and shrimp for domestic
markets to more capital-intensive shrimp mariculture systems oriented towards export
markets. Small-scale farmers gradually are being displaced by urban entrepreneurs who
purchase or lease ponds for intensive shrimp production, or by local elites who are
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expanding their control over productive lands, but who continue to use low-input
shrimp cultivation technologies (Muluk and Bailey, 1996). As a net fish exporter,
Indonesia could further improve its market position and thus improve its foreign
exchange earnings, provided production levels can be maintained.

(2)

International aspects in fisheries management

The most important international initiative contributing to the transition of the
fisheries sector in Indonesia was the adoption of UNCLOS. The early adoption of this
Convention by Indonesia has had a number of profound effects. Firstly, the extension
of jurisdiction has redistributed fisheries resources away from distant waters fishing
nations (DWFNs) to Indonesia sovereignty, enabling Indonesia to extract benefits from
DWFNs through license fees and joint ventures. Its also encouraged the development
of the Indonesia’s own distant waters fishing fleets, thereby increasing the contribution
to the Indonesian economic, social, and nutritional objectives. Secondly, it allowed
Indonesia to exercise greater management control over its fishery resource. A clear
outcome of the extension of jurisdiction is that structural changes in the industry have
occurred, particularly in terms of GOI and industry joint ventures. This has resulted in
the transfer of boat titles and investment in new boats. However, a major difficulty that
Indonesia has in realizing benefits from these developments is that of monitoring and
controlling activities of the foreign or local fleets to ensure compliance with
international agreements and national regulations.
Fundamental to the discharge of the obligations of coastal States to conserve and
manage the fisheries resources in their EEZs is their ability to enforce their jurisdiction
within the zone. It is said that the competence of coastal States to enforce their fisheries
laws and regulations within their EEZs is a corollary to their right to declare EEZs.
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This is underscored by article 62(4) of the LOSC, which gives coastal States wide
powers to control fishing activities within their EEZs.
In spite of the new international law framework established by the LOSC,
international fisheries continued to face problems of stock depletion through
overexploitation and overcapacity of fishing fleets. In response to these problems a
number of instruments, both legally and non-legally binding, have been developed
through the auspices of the United Nations and the Food and Agriculture Organisation.
A brief mention of these instruments would be in order.
Agenda 21 Programme of Action for Sustainable Development. The Agenda
21 Programme of Action for Sustainable Development is a blueprint for sustainable
development agreed to by the UN Conference on Environment and Development
(UNCED) in 1992. Chapter 17 of Agenda 21 advocates an ecosystem approach to
ocean resources management. Chapter 17 of Agenda 21 recognises that “the marine
environment, including the oceans and all seas and adjacent coastal areas, form an
integrated whole that is an essential component of the global life support system and a
positive asset that present opportunities for sustainable development”.
United Nations Fish Stocks Agreement. The Objective of the UN Fish Stocks
Agreement is to maintain the long-term conservation and sustainable use of straddling
and highly migratory fish stocks through the effective implementation of the provisions
of the LOSC. The UN Fish Stocks Agreement defines “conservation and management
measures” as measures that are adopted and applied consistently with the pertinent rules
of international law as reflected in the LOSC and the Agreement. The Agreement is to
be applied and interpreted in the context of, and consistent with, the LOSC.
The FAO Code of Conduct for Responsible Fisheries.

As a follow-up to

UNCED and Agenda 21, FAO has finalised the International Code of Conduct for

226

Responsible Fisheries and prepared an agreement to promote compliance with
international conservation and management measures by fishing vessels on high seas. A
major theme in these agreements is the application of the “precautionary principle”.
This principle holds that the absence of adequate scientific information should not be
used as a reason for postponing or failing to take measures to conserve target (or other)
species and their environment. Conservation and management measures need to be
adopted that reduce the risk of damage to living aquatic resources and the environment,
taking full account of scientific and technical uncertainty, as well as the best scientific
evidence available. Therefore, fishing targets must be set with caution wherever there is
uncertainty, even in the absence of scientific proof of damaging consequences.
The Code is a voluntary, non-legally binding instrument that sets principles and
international standards of behaviour for responsible fishing and fisheries activities and
provides a benchmark to improve the legal and institutional framework for fisheries
management and conservation. The scope of the Code is broad and covers the capture,
processing and trade of fish and fishery products, fishing operations, aquaculture,
fisheries research and integration of fisheries into coastal area management.
FAO Agreement to Promote Compliance with International Conservation and
Management Measures by Fishing Vessels on the High Seas (Compliance
Agreement). The objective of the FAO Compliance Agreement is to prevent vessels
from undermining the effectiveness of international conservation and management
measures through reflagging. No fishing vessel may be authorised to fish in the high
seas unless it is authorised by the appropriate authorities of a Party. The Compliance
Agreement also attempts to deal with the problem of reflagging by elaborating on the
concept of a genuine link between the vessel and its flag State.
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The international law framework for oceans management which has been
supplemented by the UN Fish Stocks Agreement and the FAO Code of Conduct for
Responsible Fisheries gives coastal States considerable powers to deal with resources in
their EEZs. The constraints faced by Indonesia in the implementation of the LOSC is to
transform the wealth that has been given to them under international law into the hands
of nationals.
International trade has greatly influenced fisheries and aquaculture development
in Indonesia.

The fisheries sector has become increasingly commercialised as a

valuable export industry, particularly through fresh or processed fish products such as
fresh or canned tuna and frozen prawns and shrimps. To cater to the expanding export
markets, primarily Japan and the United Stated of America (USA), production
technologies in the commercial sub-sector of both captured fisheries and aquaculture
were adjusted, and post harvest facilities such as canneries and freezing plants were
constructed.

(3)

Issues in fisheries management

In general fisheries development in Indonesia has been confronted with number
of issues during the development, those includes (PTK, 1996):
(i)

Inadequate monitoring,

control

and

surveillance (MCS) system,

and

insufficiently strong enforcement of fishing regulations and difficulty in the
procurement of cost competitive fishing vessels. This has lead to uneven
utilisation of fish resources between the coastal, offshore and IEEZ waters, and
also between the eastern and the western Indonesia.
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(ii)

Coastal and aquatic resource use conflicts among sea communication, housing,
settlement, forestry, tourism, mining and fisheries that create investment
disincentive and can cause investment insecurity.

(iii)

Uneven distribution of fishermen and fishfarmers among the coastal areas in the
north cost of Java and the eastern cost of Sumatra has lead to high pressure of
some fishery resources.

(iv)

Relatively low educational background among workers in the fishing industry.

(v)

Insufficient co-ordination among central governmental bodies, and between the
central and the provincial government.

(vi)

Low productivity and subsequently low income of those smallscale fishermen

(vii)

Relatively lack of conducive investment climate that needs further deregulation.
Management.

management areas.

The country was divided into nine fisheries resource
For each area there was an annual exercise of setting Total

Allowable Catch, which was in turn linked to the standard fisheries management
concept of maximum sustainable yield (MSY). An attempt was also underway to
determine the maximum economic yield (MEY) and maximum social yield (MSOY).
Officially, the Fisheries Agency was in favor of responsible fisheries, but in
reality there was tremendous pressure to increase fishery-based income and employment
as rapidly as possible, especially through increasing the industrial fleet targeting pelagic
fish in the deep-water EEZ. The 1997 MSY estimate for the nation was 6.1 million
tonnes, and government statistics suggested that the catches amounted to only 40% of
this potential yield. This has led the national government to promote expansion of the
industrial fishery.
However, the reliability of the government figures could be questioned. One
major problem with the national expansionist policy and with the process of setting
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catch limits was that calculations of potential yield were extrapolations from stock
assessments conducted in the early 1980s. These old data were augmented with catch
statistics that were limited in their coverage and often of unknown or suspect quality
(Proceedings of the National Conference on the Role of Communities in Coastal
Resource Management in Indonesia, 1996).
Sound primary data for a fishing sector is often difficult to obtain. The resource
dynamic in space and time largely unseen; actual fish landings are distributed over
widely dispersed areas and are handled by thousands of individual fishermen.
Developing an effective information base in these circumstances is a formidable
challenge.
Recording the actual landings in the coastal fishery is probably the most difficult
task but it has to be attempted because: (i) the fishery represent about 70 percent of the
production from capture; and (ii) it is the basic resource supporting the livelihoods of
thousands of coastal communities. Basic catch data would give the number of vessels,
and catch by major gear type, so that secondary data on catch per unit effort can be
established.

Fishery data is already collected in coastal villages by questionnaire

survey. However, the surveys tend to be based on inadequate sample size and are, in
many cases, too infrequent. 19
Fisheries production figures are based on actual landings at fishing ports and
landing sites. Data is reported in a basic form (buku bakal), which, in theory, is filled
at every landing site, at each sale when conducted at a fish auction. However, the
information requirements to fill out each form in full, is collected at only a few ports.20
Auction site statistics also suffer from several sources of error. Errors in classifying
species landed, even in terms of commercial category, introduce problems of assessing
19

20

Much of the information collected assumes that the fishermen have detailed memories of their
activities over several months.
Elsewhere items are left blank.
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specific fishery stock resources. In addition, catch figures are based on places of
landing which may not correspond to actual fishing grounds. 21
Illegal, Unregulated and Unreported (IUU) Fishing. IUU fishing poses one of
the biggest threats to fisheries management for Indonesia. 22 Efforts to deal with the
problem are hampered by a number of factors. The large area of ocean space relative to
the land area, the migratory nature of fleets and fisheries resources, lack of financial and
technical resources and skilled manpower compound the problem of dealing with IUU
fishing for Indonesia. There is often a lack of adequate information about the vessels
that operate in Indonesia MJA.
The consequences for Indonesia are twofold. The vessels that change their flag
are deemed local fishing vessels and therefore do not have to pay the higher fees that
foreign fishing vessels usually have to meet. This represents a loss of income for
Indonesia because the difference between fees paid by local fishing vessels and foreign
fishing vessels are significantly high. There are also consequences for access to the
fishing grounds which is often differentiated between local fishing vessels and foreign
fishing vessels. Foreign fishing vessels are generally restricted from fishing in certain
areas for various reasons, one of which is to protect artisanal fishing and the local
fishing industry. Reflagged vessels are usually allowed access to areas which they
would not normally be permitted to enter as foreign fishing vessels.

The loss to

Indonesia is, therefore, not only expressed in economic terms by the lower license fees
paid, but also in resource terms, by the greater accessibility to the resource.
There is increasing unauthorized fishing by vessels setting on the margins of the
EEZ, in particular, by longline vessels that release their gear on the high seas and allow
them to float into areas under the Indonesia MJA. A trend which has occurred with
21

22

For example, some purse seiners based on the north coast of Java operate on waters off Kalimantan
and Sulawesi, but their production is accredited to Java.
MOMAF Press Release
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increasing frequency has been for vessels to fish in areas under the Indonesian MJA and
report their catch as high seas catch. IUU fishing also occurs amongst licensed vessels
that fail to comply with marking requirements.

Vessel marking requirements are

intended to assist licensing authorities to identify licensed vessels and distinguish
vessels that are licensed from those that are not licensed. The failure of vessels to fully
comply with vessel marking requirements hampers enforcement because the
characteristics which would distinguish the vessel from other vessels would not be
visible to enforcement officers checking from physical enforcement platforms such as a
patrol vessel.
A number of enforcement tools are available to indonesia which are recognized
under international law. Port State enforcement is one of the most effective means of
dealing with IUU fishing. When vessels enter the ports of coastal States, international
law recognizes the authority of enforcement officers to board and inspect the vessels’
documents.

The problem facing Indonesia is the lack of training and expertise in

detecting violations through port State control and enforcement. The use of port State
enforcement mechanisms is an avenue which Indonesia could make more use of to
regulate IUU fishing. Fishing vessels often make port visits to unload their catch,
transship on to carrier vessels, refuel and reprovision. During these visits enforcement
officers may board the vessels and examine their logbooks. This would not entail
enormous financial costs but would require intensive training in boarding and inspection
skills.
A second key issue was the lack of enforcement power to defend Indonesia's
vast EEZ from illegal fishing by foreign and domestic boats, including live fish traders
using potassium cyanide. This illegal fishing also contributed to the total of unrecorded
fish catches.
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For decades now, Indonesia’s marine natural resources have been exploited by
foreign fishing vessels. Some operate under formal licenses purchased form Indonesian
middlemen and even fly the Indonesian flag.

Others simply poach in the vast

archipelagic seas, bolstered by the slim chance of encountering Indonesian navy vessels.
A survey of Indonesia’s fishery sector revealed Indonesia has suffered huge financial
losses from illegal fish exports. As much as 75 percent of the 6.7 million tons of the
national fish harvest has been illegally exported. If priced at US$800 per ton, these
illegal exports would total US$4 billion a year (Agoes, 2002).
In one of his first official addresses as president, President Abdurrachman
Wahid highlighted the illegal foreign fishing problem as one of his priorities (Media
Indonesia, 15/10/2000). Then he created the new Ministry for Marine Exploration and
Fisheries, and appointed a well known environmentalists as the new minister.
Formally, enforcement was a shared responsibility of the police, the navy and
the Fisheries Agency. The Department of Transport played a role in enforcing licensing
regulations, whereas various government offices facilitated reporting of offenses.
One of the problems with fisheries management is the mobility of the fleets and
the migratory nature of the resources. The Director General of Capture Fisheries of
MOMAF has stated that there are approximately 7,300 fishing vessels operate within
Indonesia’s EEZ, in which 70 percent are foreign vessels (Media Indonesia Daily,
19/10/2001).

Most of the foreign fleets illegally fly the Indonesian flag to avoid

complying with government regulations. This poses a problem of monitoring. This is
not a problem unique to Indonesia.

According to Burke (1996:103), while the LOSC

has assured coastal states of sufficient formal enforcement authority within national
jurisdiction, many states lack effective means for its exercise. Thus, coastal states must
develop relevant management measures.

233

Increased attention has been given to

implementation of management measures, enforcement and compliance, in particular
the need for coastal states to monitor and control the activities of foreign fleets off their
coasts. Gulland (1989:269) has observed that there has been “too little consideration of
the extent to which inappropriate management measures can themselves be a source of
whinges”.

Indonesia has been well aware of these pitfalls and thus, has been prudent

about the choices it has adopted.
Traditional approaches to fisheries enforcement involved physically inspecting
vessels at sea (Moore, 1993). This approach is beyond the capacity of GOI in terms of
cost, which may become prohibitive if traditional enforcement and surveillance methods
are pursued. This has led GOI to investigate new techniques for ensuring compliance
with its national laws and regulations. In this case, the enforcement efforts are targeted
to improve the effectiveness of existing arrangements and evaluating the likely
economic implications of alternative administrative and enforcement arrangements.
Destructive fishing.

In Indonesia, reef fish stocks are declining as a result of

over-fishing and destruction of habitats (COREMAP, 1998). The latter is caused by the
dying of corals from cyanide and by the breaking of corals around holes where fish are
hiding. In the capture of a single grouper, more than a square meter of corals is
destroyed when the fish is removed from its hiding place. In areas where cyanide
fishing has been practised intensively, the reef is mostly dead, overgrown with algae,
and has only very few animals still living on it.23

There are several types of cyanide

fishing operations in Indonesia (Soede and Erdmann, 1998): (i) large-scale operations

23

The target fish species in the cyanide fisheries are all species which aggregate at specific sites to
spawn. Groupers and Napoleon wrasse migrate many miles each season to aggregate at the sites
where they reproduce. Spawning aggregation sites are extremely vulnerable since experienced
cyanide divers are skilled in locating them. Wiping out the fish in one aggregation site equals the
elimination of top predators from several square miles of reef. Spawning aggregation sites of grouper
and Napoleon wrasse therefore need to be protected wherever possible.
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working mostly in remote and pristine areas, 24 and (ii) small- and medium-scale
operations working in more densely populated and exploited reef areas. 25 The profits
and incomes are higher than in any type of conventional fishery. The large financial
rewards (although short-term) lure many fishermen into the practice, even when they
are aware that the resources will eventually cease to provide them and future
generations with employment, income and food. It is more a matter of greed than a
matter of need (Soede and Erdmann, 1998). Even if fishermen have other options to
make a living at sea, in many cases they deliberately choose this lucrative practice.
Cyanide fishing is also a profitable enterprise for investors and boat owners.
The Fisheries Law No. 9/1985, includes a specific prohibition of the use of
destructive fishing techniques such as explosives and poison. The penalties are up to 10
years of jail and/or 100 million Rp. fine. The marine police and navy, together with the
fisheries service, are responsible for law enforcement. Profit margins in the cyanide
fisheries and live reef fish trade are large enough, however, to allow for very large
bribes. Corruption therefore makes the eradication of this illegal and destructive fishing
method extremely difficult. Very few cases of cyanide fishing are brought to court, and
usually the offenders are released after payment of a 'fine'.
Corruption at the lower government levels is almost inevitable, considering the
large bribes paid and the low salaries for government officials. This combined with a
lack of funds and facilities for enforcement, lack of knowledge and awareness with the
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The large-scale operations use motherships with skiffs, and have crews of some 20 persons. These
boats make one-month trips after which the catches are transferred to floating cages or to concrete
basins on shore. The fish from the cages are transported by Live Fish Transport Vessel (LFTV) to
Hong Kong. The fish from the concrete basins are air-freighted out.
The medium-scale operations employ 5 crew of which a minimum of two dive with hookah gear.
They make three-day trips. The small-scale operators, with only a single fisherman, free-dive from
outrigger canoes and are thus confined to shallow reefs. Small-and medium-scale operations sell their
fish from floating live fish cages.
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authorities, and lack of political will at all levels, means that the cyanide fishing still
continues largely unhindered.
The biggest problem is finding support at higher levels for banning destructive
practices. Most authorities seem disinterested. Political will has to be developed through
increased awareness of macro-economical problems caused by destructive fishing such
as its impacts on tourism and fishing.

(4)

Resource allocation

The fourth key issue was one of allocation: the need to balance industrial scale
fisheries serving export markets with the need for local food security and employment
for coastal communities. In the Agriculture Ministry Decree No. 607, 1976 Indonesian
waters were divided into zones in an attempt to reserve inshore waters for the smallscale sectors. Under this law, vessels over 5 gross tonnes (gt) were prohibited from
fishing within 3 miles of shore; vessels over 25 gt had to operate over 4 miles from
shore; and vessels over 100 gt had to stay 5 miles from shore. Small boats were free to
enter the offshore fishing grounds at will. This law that was not effectively enforced,
with the result that clashes between the industrial sector and coastal communities are
increasingly common. Those behind the drive for further expansion of industrial fleets
failed to acknowledge this problem.

(5)

Policy and Management

Historically, fisheries policy in Indonesia was linked and matched to the national
economic development policy, i.e. rapid economic growth. Employing this policy the
government endeavoured to boost fisheries industrialization. Traditional fisheries were
encouraged to change their way of management from subsistence to an industrial mode
of production. In this way it was expected that fishers would be able to exploit more
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fish to gain more income for the improvement of their living standard (Sloan and
Sugandhi, 1994). At the same time commercial fisheries also expanded to increase their
productivity for export commodities, which could earn much needed foreign currencies
for the country’s trade balance (Salim, 1988). The impacts of this policy
implementation are reflected in the form of conflicts among fishers on the use of the
resource during the last two decades. In populous areas of western Indonesia such as
Sumatra, Jawa and Bali, it was reported that both terrestrial and coastal resources were
heavily utilized and in some areas overexploited (Bailey and Zerner,1992).
Fisheries management in Indonesia has been influenced by the temperate
scientific model of calculating maximum sustainable yield of a few key fish species and
on the need for centralized administrative authority (Mantjoro, 1996). The trend in
Indonesia during the last three decades has been to increase the role of national
government in fisheries management. Until the early 1970s, a traditional management
system predominated Indonesia’s fisheries. This traditional system, however, has been
largely replaced by centralized government control. The authority for planning and
management lies in a government fisheries department that makes decisions on fishing
ground allocation and fishing effort restrictions (Visvanathan and Abdullah, 1994). The
role of fishers and their organization to participate in the planning and management
process has gradually diminished and has been replaced by centralized fisheries
institutions normally responsible for all aspects of fisheries management from policy
formulation through to enforcement (Ruddle, 1994).
Legal Aspects. Since 1970s, fisheries management has been governed by a
Decree of the Ministry of Agriculture or, where the impact is likely to be high, fisheries
regulations promulgated by Presidential decree. 26 In 1985, a Fisheries Act was adopted
26

-

Decree of the Minister of Agriculture No. 561/1973 on the Utilization of the By-Product of
Fisheries;
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and implemented through a series of decrees concerning the management and utilization
of resources in the EEZ. 27 The Act regulates the control of marine and freshwater
fishery resources in order to ensure their preservation and the protection on the
environment. To this end the Minister responsible for fisheries shall make regulations
on: (1) fishing gear; (2) technical specification of fishing vessels; (3) allowable catch;
(4) fishing grounds, sea lanes, times and seasons; (5) prevention of pollution; (6)
dissemination of new species of fish; (7) fish breeding; (8) fish disease and pest control;
(9) any other matter needed for the control of fishery resources.
The Act provides also for the issuance of fishing licenses, the support of the
Government for the development of fisheries, and the decentralization of certain
activities and powers to the local governments. The Act also declares that fishing
business in Indonesia is exclusively for Indonesian citizen or companies.

All

individuals and companies carrying out fishing business should be licensed, except
subsistence fishermen (Section 4).

27

-

Fishing vessel, used by Indonesian citizens or

Decree of the Minister of Agriculture No. 1/1975 on the Conservation of the Riches of the Fish
Resources of Indonesia;
Decree of the Minister of Agriculture No. 2/1975 on the Protection of Fish Resources in the
waters of Irian Jaya;
Decree of the Minister of Agriculture No. 123/1975 establishing the size of mesh in the purse
seine nets used for fishing certain fish species;
Decree of the Minister of Agriculture No. 608/ 1976 on the delimitation of fishing lanes for
vessel owned by state fishing entities;
Decree of the Minister of Agriculture No. 607/1976 on Fishing Lanes;
Decree of the Minister of Agriculture No. 609/ on the Fishing Areas for Sea-bed Trawlers;
Presidential Decree No. 23/1982 regarding Seafarming Development in Indonesian Waters;
Government Regulation No. 15/1984 on Fishery Resource Management in the Indonesian EEZ;
Decree of the Minister of Agriculture No. 476/1985 on the Reporting Station for Licensed
Fishing Vessels in the Indonesian EEZ.
Decree of the Minister of Agriculture No. 473a/1985 on the Determination of Total Allowable
Catch (TAC) in the Indonesian EEZ;
Decree of the Minister of Agriculture No. 477/1985 on Fishing Fees for Foreigners Operating in
the EEZ of Indonesia;
Decree of the Minister of Agriculture No. 475/1985 relative to Licenses for any Foreigner or
Foreign Corporate Body to catch Fish in Indonesian EEZ;
Decree of the Minister of Agriculture No. 265/1986 concerning Quarantine Requirements for the
Importation of Live Fish into territory of the Republic of Indonesia;
Decree of the Minister of Agriculture No. 245/1990 re Quarantine Measures taken on Live Fish
Exported from the Territory of the Republic of Indonesia;
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companies for fishing activities, except research fishing, in the Indonesian fishing area,
the EEZ excluded, shall be Indonesian flagged vessels (Section 12).
Since the 1990s, through various Government Regulations and Ministerial
Decrees, 28 the government has initiated a charter system to replace the licensing system
for foreign vessels, which gave greater access to national fishing companies in the EEZ,
particularly in terms of augmenting export earnings.

The number of regulatory

measures reflects the degree of GOI intervention in fisheries-related activities.
Institutional Development. With the establishment of MOMAF at the end of
1999, The Directorate General of Fisheries (DGF) has been transferred from the
Ministry of Agriculture to this new Ministry.

DGF is responsible for the

implementation of the regulations, although it delegates some of its authority to the
Provincial Governments to issue some licenses, such as those for stationary gear and
mariculture, to fishermen who are registered in the respective province.
The management of coastal fisheries resources is complicated by the number of
departments involved in the process. At present, there are at least three ministries
involved in the management of coastal fishery resources: (1) the Ministry of Forestry
delegated to handle conservation issues; (2) the State Ministry of Environment to take
care of pollution prevention in coastal waters; and (3) DGF has an obligation to manage
the fishing industry.

28

- Government Regulation No. 15/1990 regulating fishing business;
- Decree of the Minister of Agriculture No. 816/1990 on the use of charter of foreign fishing vessels
for fishing in the Indonesian EEZ;
- Decree of the Minister of Agriculture No. 815/1990 regarding fishing business licensing;
- Decree of the Minister of Agriculture No. 144/1993 on appointing a port as a fishing base for
chartered foreign flag fishing vessels for fishing in the EEZ;
- Decree of the Minister of Agriculture No. 392/1999 on Fishing Lane.
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6.4

Offshore Oil Policy and Management
Because of the importance of oil to economic activities and the gradual depletion

of land-based oil reserve, a serious search for oil beneath the continental shelf has been
carried out by coastal states everywhere in the world. The North Sea, the Gulf of
Mexico, the Gulf of Venezuela and the Baltic Sea are examples. However, Indonesia
was not too concerned about the exploration and exploitation of offshore oil and gas
reserves in the Indonesian offshore and continental shelf until the early 1960s, mainly
because: (1) its domestic demand for oil was low; and (2) it did not have enough capital
and proper offshore technology.
By late 1960s, the new era of offshore oil business started when REFICAN
conducted a survey and drilling off North Sumatera shore. This activity then followed
by other oil companies in North Java offshore, East Kalimantan offshore and other
Indonesian offshore. The development of oil operation towards offshore areas since
1966 has contributed to the fulfilment of the Juanda Declaration. This contribution was
quite significant with getting an international acknowledgment on the unity of the
Nusantara waters and land territory as one whole unity.

Then, following by the

issuance of the Government’s Announcement on the Indonesian Continental Shelf on
February 17th 1969 and ratified by Law Number 1, 1973, the offshore oil and natural gas
mining exploration area was extended throughout the Indonesian continental shelf. In
its further development, that territory was extended again including the EEZ based on
the LOSC which has been accepted as National Law in Law Number 5, 1983 regarding
the EEZ.
In the 1980s the exploration and exploitation of offshore oil and gas become one
of the most important issues of Indonesian economic development, since the Indonesian
policy planners realize that a successful development of its offshore oil and gas
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resources can not only help earn more foreign exchange used for the development
program, but also help reduce the pressure of rapidly increasing domestic demand for
energy. To increase exploration activity, four incentives packages have been issued
since 1988. The objective of the incentive packages was to encourage oil companies to
step up their exploration activities.

(1)

Offshore oil development

Trigger factors. Essentially the strategy of the offshore exploration of oil and
gas in Indonesia is basically done by stages (Naim and Samuel, 1998): (i) Collect
geological data and information; (ii) Study the processes of geology and tectonics which
have played their role; (iii) Identify the parameters of oil and gas; (iv) Determine the
location of the exploration well which will be drilled; (v) Determination of economy
aspect; and (vii) Drilling for oil and gas production.
In the attempt to make an inventory of oil and gas resources in Indonesia, a
sophisticated technology has been implemented, besides the conventional technology.
These relatively sophisticated technology includes: Airborne Laser Flourecensor (ALF)
to detect the oil and gas seeps in the sea; two-dimensions and three-dimensions
reflection seismic and deep seismic profiling. Besides that, Caltex Pacific Indonesia
(CPI) has implemented a new technology, the four-dimension seismic profiling and
horizontal drilling in the Minas and Duri Field lately, in order to increase the oil and gas
production. In the near future both technologies can also be applied offshore (Prasetyo,
1996).
The result of survey which applied the ALF technology, which was conducted
by PERTAMINA and British Petroleum in 1992, indicated that there are oil and gas
seeps in the basins of: South Makassar, Spermonde, Flores, Bone, Gorontalo and
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Halmahera (Batti, 1993:189). That discovery has raised the optimism but it has to be
proved through integrated exploration activities.
Environmental Aspects.

Oil and gas operations are extractive in nature, and

thus involving a high degree of environmental disturbance with adverse impacts upon
not only the ecosystem and biodiverstiy but also socio-cultural groups. Environmental
problems start right away with exploration activities such as seismic surveys and
geological prospecting, albeit the environmental interference and disturbance at this
stage are limited. Second, it is interesting to observe that, in the upstream operations,
environmental problems and their impacts tend to increase and build up along with the
project's progress, from the initial visibility and acoustic issues at the exploration phase,
accidental spills and blow-out at the development stage, and to operational discharge
and emissions such as gas flaring during the production period. Environmental effects
tend to culminate when the project reaches its production stage and then begin to
decrease towards the abandonment stage. Third, oil and gas exploration and exploitation
also have social impacts on the culture and heritage of the operating localities. Fourth,
petroleum environmental problems do not end with energy consumption, rather it goes
much further beyond the petroleum energy cycle, as evidenced by the phenomenon of
global warming. The global climate change has effectively become the greatest
environmental concerns of our time. It is mainly caused by the emission of green house
gases from use of fossil fuels. It is estimated that 60 percent of greenhouse gases comes
from fossil fuels consumption; and about 21.7 billion tonnes of carbon dioxide and
400,000 tonnes of CFCs are dumped into the air each year.
Offshore oil resource. Indonesia has 60 tertiary sedimentary basins and subbasins with potential for hydrocarbon generation and trapping, located in both the west
and the east of the archipelago with total area of 2.6 million km2. From among the 60
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basins (40 offshore, 14 in transition between land and sea, and only six in terrestrial
area), 14 have been exploited, 24 have been researched intensively with drilled wells
finding in 10 basins, whereas 22 have not been touched yet. (Figure 5.1).
It is estimated that those basins have potential to yield 106.2 billion equivalent
oil, but only 16.7 billion barrels have been known exactly, 7.5 billion barrels of which
have been exploited. The rest, that is as much as 89.5 billion barrels is still untouched
wealth, in which 57.3 billion barrels offshore and more than half is found in the deep
sea. (PTK, 1996:68).
Offshore areas of Western Indonesia are West of the Sumatra main island and
South of the Java main island which areas West of longitude 115012’00” to the North.
The areas are bordered by the 200 meters isobath South of Bali island, longitude
114036’00”, South of Java shoreline longitude 105012’00”, following 200 meters isobath
of Sunda Straits longitude 104033’00”, West Sumatra shoreline longitude 95012’00” and
finally following 200 meters isobath of Aceh. (Figure 6.2).
In Eastern Indonesia, the main areas of current industry interest are Irian Jaya
and the Arafura Sea. The offshore area of Eastern Indonesia are areas east of 200
meters isobath, starting from offshore Kalimantan in Makassar Strait to the offshore of
Bali in Lombok Strait, and an area in the Southeast of Bali to the least, east of
115030’00” longitude. (Figure 5.3).
One of the messages in the 1993 GBHN was to give more attention to Eastern
Indonesia Territory. The sea territory in Eastern Indonesia is generally classified as an
area that is relatively less known (frontier area). 29 In general most of the offshore
sedimentary basins in East Indonesia have the status of not being drilled yet. Most of
them are deep sea sedimentary basins.
29

In term of oil and gas exploration, frontier area is classified the eastern Indonesia region excluding
Salawati, Bintuni and Seram basins.
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(2)

International laws and conventions

1972 London Dumping Convention.

It is a major environmental instrument

of global application to all marine areas other than internal waters. Under this
convention, dumping is defined as:
(a) (i) any deliberate disposal at sea of wastes or other matter from vessels, aircraft,
platforms or other man-made structures at sea;
(ii) any deliberate disposal at sea of vessels, aircraft, platforms or other man-made
structures at sea;
(b)

The disposal of wastes or other matter directly arising from, or related to the
exploration, exploitation and associated off-shore processing of sea-bed mineral
resources will not be covered by the provisions of this Convention.
By so providing, the London Dumping Convention brings some of the offshore

oil and gas activities under the umbrella of its regulation. This includes the disposal of
offshore installations and structures. In response to the increasing international concern
in recent years over the issue of offshore abandonment of petroleum installations and
facilities, a special meeting of the Contracting Parties to the London Dumping
Convention adopted a new protocol on 7 November 1996 to clarify the treaty's position
on the issue in question. The definition of "Dumping" in the convention was updated
and expanded to include explicitly:
[A]ny abandonment or toppling at site of platforms or other man-made
structures at sea, for the purpose of deliberate disposal.

By so providing, the London Dumping Convention further extends its jurisdiction to the
particular activities of decommissioning and abandonment of petroleum installations
and structures at sea, either totally or partially. This 1996 Protocol and its new
definition of dumping will produce profound effect on the offshore oil and gas industry
because of its direct relevance.
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1973/78 MARPOL. Another significant international act is the 1973 MARPOL,
which is aimed at the shipping industry but has direct implications on the offshore
petroleum operations. MARPOL defines "discharge" to exclude the "release of harmful
substances directly arising from the exploration, exploitation and associated offshore
processing of seabed miner resources." By so providing, the convention excludes its
application and jurisdiction over pollution caused by such activities as blowout,
structural failure of installations, collision with structure, or accident of a pipeline.
LOSC. LOSC is designed to consolidate all relevant rules and principles, both
customary and conventional, into a single framework convention. LOSC includes a
separate chapter on marine environmental protection (Section XII), which specifies in a
comprehensive manner that states must take measures to prevent, reduce, control the
pollution of the marine environment. As far as offshore operations is concerned, it calls
upon member states to take measures to prevent, reduce and control pollution of the
marine environment and, in particular:
Pollution from installations and devices used in exploration or exploitation of
the natural resources of the seabed and subsoil, in particular measures for preventing
accidents and dealing with emergencies, ensuring the safety of operations at sea, and
regulating the design, construction, equipment, operation and manning of such
installations or devices.
It further provides that states shall adopt laws and regulations, which are no less
effective than international rules, standards and recommended practices and procedures,
to deal with pollution from or in connection with offshore activities; and shall cooperate
in the protection of the marine environment on a global and regional basis.
All these provisions are clearly relevant to offshore petroleum and mineral
operations. Nevertheless, it must be pointed out that what LOSC provides is an
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important framework for future legal development, rather than operational obligations.
Consequently, there is a need for developing a set of complementary working rules for
offshore exploration and production activities. Both the substance of such rules and the
manner of their actual application remain yet to be worked out at the international level.
Agenda 21. It is important to note that Agenda 21 makes particular reference to
offshore oil and gas operations, which encourages states to assess the need for
additional measures to protect the marine environment against pollution arising from
offshore oil and gas platforms. It is one more general confirmation of the growing
international concern over the issue of removal and disposal of disused offshore
installations and structures in the exclusive economic zone (EEZ) and on the continental
shelf.
UNEP Guidelines. An early example of the international guidelines on
petroleum environmental regulation is the UNEP's environmental law guidelines and
principles on Offshore Mining and Drilling issued in 1982. The principal provisions of
this document are summarized in the following points:
(i)

State should take preventive measures against, limit and reduce pollution and
other adverse effect on the environment resulting from offshore exploration for
and exploitation of hydrocarbons and other minerals by adopting regulations and
through international cooperations.

(ii)

National laws and regulations should not be less effective than international
rules and standards.

(iii)

The granting of an authorization should be preceded by an environmental
assessment. Authorizations should be refused if there are clear indications that
significant adverse effects caused by such operations could not be avoided.
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(iv)

State have the responsibility to ensure that activities within their jurisdiction do
not cause damage to the environment of other states or areas beyond the limits
of national jurisdiction.

(v)

States should ensure that safety measures, contingency planning and
implementation measures are undertaken for offshore operations; and
appropriate measures are adopted for determining environmental liability and
compensation for damages resulting from offshore operations.
The IMO Guidelines. As far as petroleum industry is concerned, the most

noticeable example in recent time is the offshore removal guidelines adopted by
International Maritime Organization in 1989 (the IMO Guidelines). The major points of
the IMO Guidelines are summarized as follows:
(1)

the general principle is that all disused installations "are required to be
removed";

(2)

Installations in water depths of less than 75 metres, or 100 metres after 1 January
1998, and weighing less than 4,000 tons should be removed unless: (a) not
technically feasible; (b) involving extreme cost; or (c)constituting unacceptable
risk to personnel or the marine environment;

(3)

An unobstructed water column of 55 metres must be left in the event of a partial
removal;

(4)

All installations after 1 January 1998 are to be designed and built so that their
entire removal is feasible.
As the title of the guidelines suggests, they are of recommendation in nature and

do not have the binding force as international law. The IMO has in the recent past
developed a number of codes and guidelines, some of which are applicable to offshore
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oil and gas industry. These include the 1989 Code for the Construction and Equipment
of Mobile Offshore Drilling Units.
International technical standards. There are many bodies of international
technical standards adopted by international technical and standard agencies such as the
International Standards Organization (ISO). The most influential one of ISO's standards
is the ISO 14000, a comprehensive set of standards, guidelines and principles on
environmental impact assessment, environmental management, environmental audits,
environmental performance evaluation, etc. More importantly, apart from these general
technical standards, the Technical Committee of ISO is currently preparing a draft
standards for offshore oil and gas operations. This new document will include criteria
on discharge, emission, petroleum health and safety, environmental management
systems, contingency plans and so on, all of which are likely to have a significant
impact on the offshore industry.

Expectedly, those companies that have met the

standards are likely to receive preferential treatment in the bidding evaluation process
for petroleum licenses.

(3)

Role of offshore oil in Indonesia

At 1.41 million barrels of oil per day (MMB/D) in 2000, Indonesia is ranked
seventeenth among the world oil producers, with approximately 1.9 percent of the
world’s production. At the time Indonesia enjoyed the booming of oil, its dependence
on getting foreign exchange from oil and gas even reached 75% of the total national
income. In the 1999/2000 budget, the share of oil and gas in total national revenue
remains only 27-28%. The driving force of oil and gas has succeeded in developing the
infrastructure such as electricity, roads, harbours, etc.
In addition, offshore oil and gas activities have many support activities in marine
and coastal areas, including shipping (supplying drill rigs and offshore installations),
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onshore infrastructure, and support services. Most of the crude oil produced from
offshore wells is transported through undersea pipelines to storage barges or land
terminals. Oil is then pumped from these facilities to offshore single buoy mooring
terminals where it is loaded onto tankers. All of the oil refineries and terminals are
located in coastal areas.
Offshore oil and gas operation in Indonesia are a source of employment and
local business opportunities in engineering, rig work, supply boat operations, shorebased and warehouse work, oil field supply and contingency planning (Naim and
Samuel, 1998). They also serve as leading sector for technological development and
training in petroleum exploration and production technology, data processing,
sensitivity mapping and oil spill countermeasures (Prasetyo, 1996). The development
of support facilities and service industries is a major stimulus to coastal community
development and to the development of ports and industrial facilities, including
refineries and petrochemical plants.

(4)

Policy and Management

The Indonesian national policy on the exploration and exploitation of oil and
natural gas in the archipelagic waters constitutes a system of mineral and hydrocarbon
production development as part of a national energy and mineral resources
development. With substantial reserves of natural gas and coal, Indonesia could remain
a net energy exporter for a longer period than currently forecast. The Government
implements legislation and policies that rationalize use of Indonesia’s energy resources.
Energy policy reform would prolong Indonesia’s status as a net oil exporter and
enhance efficient use of energy resources.

The policy is summarized as follows

(Ministry of Mines and Energy, 2000): (1) to assure availability of energy for domestic
use at affordable price; (2) to make energy available for export; (3) to conserve oil
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consumption; (4) to develop new and renewable energy resources; and (5) to protect the
environment.
In essence, the energy policy is aimed at balancing the required energy resources
to fulfil domestic demand and to obtain foreign exchange through export. Further,
development of the nation’s energy reserves, in order of priority, should start from
renewable and non-tradeable energies such as hydropower and geothermal, followed by
coal with its relatively low export value. Consideration then goes to energy resources
which can be exported with a high value, such as natural gas.
Implementation of the energy policy can be summarized in three measures: (1)
Intensification: increasing and expanding surveys for the exploration of energy
resources; (2) Diversification: developing and using non-oil energy resources as far as
possible; and (3) Conservation: economizing energy use by using it efficiently.
As a step forward toward reforming Indonesia’s petroleum sector, the DPR
passed the oil and gas bill into law in a plenary session on October 23, 2001 replacing
Oil and Gas Law No. 44/1960 and Law No. 8/1971 on PERTAMINA. The new law,
that effective since 23 November 2001, changes the face of Indonesia’s petroleum
sector by radically redefining the role of state-owned Pertamina and deregulating the
downstream market. This law foresees eliminating Pertamina’s monopoly over the
upstream and downstream sectors and transferring Pertamina’s responsibility for
administering PSC’s, renamed “Cooperation Contracts,” to a new Implementing
Agency.
The GOI was also implementing Law 22/199 on Regional Autonomy and Law
25/1999 on Fiscal Decentralization, which entered into force in January 2001. While
current petroleum contracts would be grandfathered, uncertainty over details of
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implementing regulations and specific policies continue to create uncertainty and
diminish the level of new investment in the petroleum sector.

(i)

Offshore oil policy 1960-2001.

During the four decades, the Indonesian system on the utilization of mineral
resources, especially oil and gas, based on the Act Number 44/1960 on Oil and Gas and
Law Number 8/1971 on PERTAMINA. Both laws state that the right to the minerals
(including oil and gas) remain vested in the State rather than the holder or owner of the
land. As Indonesia views its marine space in the same way as its land space, both being
integral parts of the nation’s territory (national space), both laws are applicable equally
on land as well as offshore (Kusuma-atmadja, 1991).
The regulatory agency at the Ministry of Mines and Energy in charges of
supervising oil and gas production is the Directorate General of Oil and Gas/MIGAS
(Minyak dan Gas Bumi).

This agency makes sure that hydrocarbon resources

production and development is in line with the government’s programme and policy.
Based on the Law Number 8/1971 regarding PERTAMINA, the operational agency in
charge of hydrocarbon production and development is the State oil company
PERTAMINA. It was PERTAMINA on behalf of the State which is the holder of the
right to mine. Consequently, by law it was also PERTAMINA which was the holder of
the oil and gas work area (wilayah kerja pertambangan migas). The work area was
offered to prospective contractors by a bidding system, the successful bidder obtaining a
contract area (wilayah kontrak kerja).

Usually a signature fee was paid by the

contractor obtaining a contract area at the signing of PSC.
The Minister of Mines and Energy designates other parties (wether domestic
private companies or foreign private companies) to carry out oil and gas exploration and
exploitation as contractors for the Government or for the state companies.
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This

relationship between a company and the Government, or between a company and the
state company, is negotiated in the form of a Contract. The Government’s policy
consists of allowing a foreign entity to carry on exploring for oil and gas as a
‘contractor’ to the Government and of performing a contractual service on behalf of the
host-country.

This system was chosen to manifest the concept that oil and gas

exploration remains under the control of the Government, as required by the
constitution. Through this system, Indonesia has found a formula which allows for both
economic realities 30 and political obligations. 31
Four types of contract in the exploration and production of oil and natural gas in
Indonesia are: (i) Production Sharing Contract (PSC); (ii) Joint Operating Agreement
(JOA)/Joint Operating Body (JOB); (iii) Enhanced Oil Recovery (EOR); and (iv)
Technical Assistance Contract (TAC).
Production Sharing Contract (PSC). In 1960, an innovative arrangement, the
PSC, was developed by PERTAMINA to aid cooperation with international oil
companies in the exploration and production of oil and gas. PSC is cooperative
arrangement in the sector of oil and natural gas between PERTAMINA and foreign
capital investors. 32

30

31

32

The Government being aware of the necessity of foreign investment to develop its oil and gas
resources.
The Government’s philosophy strongly emphasizing the country’s desire to retain some sort of
control of its natural resources.
General terms of PSC are: (1) PERTAMINA is responsible for the management; (2) The related
foreign oil company is a Contractor who is responsible to PERTAMINA; (3) The sharing is made on
production, not on profit; (4) Title to the Contractor’s portion of crude oil and gas (cost entitlement
oil/gas) shall pass to the Contractor at the point of export or point of delivery; and (5) The contract
application is under the laws, decrees, regulations, decisions, etc. of the Republic of Indonesia.
The general conditions of the Indonesian PSC was as follow:
(1) PERTAMINA is responsible for the management of the operations;
(2) GOI must have a guarantee of the minimum income for each field development:
(a) Oil field development – 85% (including Contract income tax) of First Tranche Petroleum
and 15% (for frontier area)
(b) Gas field development – 70% (including Contractor income tax) of First Tranche Petroleum
20% and 15% (for frontier area)
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Joint Operating Agreement (JOA), Joint Operating Body (JOB). In this type
of contract, PERTAMINA holds a 50% participating interest. The participating interest
of the Contractors is subject to the same terms and split as used in the current PSCs.
PERTAMINA is the operator assisted by the Contractor in the form of a Joint Operating
Body (JOB). JOB is responsible to, and is supervised by a Joint Operating Committee
(JOC). PERTAMINA and the Contractors form the members of the JOC. The JOC
approves the Work Program and Budget and holds the policies. Contractors carry
PERTAMINA in financing exploration ventures and advanced development projects.
The sunk cost of PERTAMINA is recoverable and an uplift of 50% is applicable.
Enhanced Oil Recovery (EOR). The scope of project in an EOR are: pilot
phase in water injection, fluid handling and facilities treating, drilling/workover of
injection and production wells, injection system, flowlines to the connecting flange of
the manifold inlet at gathering stations of PERTAMINA.

Primary production is

determined for each production zone and is agreed prior to contract signing. EOR cost
and incremental oil produced are governed by the same terms as in JOA, except that a
65% cost recovery ceiling is applied. Cost incurred by PERTAMINA down stream
activities is chargeable to the EOR operation on pro-rata basis. The initial two-year
contract is allowed for the pilot phase, after which, the full EOR project will commerce.
Technical Assistance Contract (TAC). In the TAC, the shareable crude is crude
other than the primary crude. The cost of equipment and services for the primary crude
will be a defined part of operating cost. Maximum operating cost is 65% of total
shareable lifting cost. An obligation of DMO contribution at 15% of the export price is

(3) In order to accelerate the exploration and development of the potential oil and gas resources,
partners or investors shall have the financial ability, technical competence and professional skills
necessary to carry out the operations.
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taken from the share of the Contractor. After cost recovery, the share of PERTAMINA
will be 85% and the share of the Contractor will be 15%.
In Indonesia, nearly all of the oil and gas operations are operated by foreign
companies under PSC, which covers about 90% of the contracted petroleum acreage,
thereby representing the dominant share of all the petroleum activities in the country.
PSC has been characterized as: (i) being adapted to the current spirit of global
competition among oil and gas producer countries to attract foreign companies’ capital;
(ii) being both enforceable and enforced; and (iii) providing stability to the oil and gas
exploration deal.
In addition, PSC has also characterized as a document which: (i) establishes its
role and strength vis-a-viz other policy tools established unilaterally by the GOI; (ii)
stands the test of time through the provision of renegotiation, phase-in, stabilization,
arbitration and force majeure clauses; (iii) provides for the mutual equivalence of
contractual advantages so as to remain fair in the long term; (iv) determines the precise
rights and obligations of the parties on the main issues, whether directly or by reference
to other regulations; and (v) Takes into consideration not only the parties to the
Contract, but all the entities which may be affected.

(ii)

Offshore oil policy after 2001

The Law Number 22/2001 on Oil and Gas has changed the role of
PERTAMINA. 33

The Law states that natural oil and gas are strategic and non-

33

- At the latest, 2 years after the effective date of the law, PERTAMINA will be changed to become a
state-owned limited liability company (Persero), by a government regulation.
- Until the Persero is established PERTAMINA is obligated to carry out the oil and gas business
activities, as well as regulate and manage assets, employees and other important matters. When the
Persero is established, PERTAMINA's obligations will be transferred to the Persero.
- As of the effective date of the law, PERTAMINA will continue to perform its duties and functions to
guide and supervise the business of Exploration and Exploitation contractors including but not
limited to the Production Sharing Contractors until the Implementing Body is established.
- When the Persero is established, it is obligated to have a contract with the Implementing Body to
continue Exploration and Exploitation on the previous PERTAMINA's mining authority areas and is
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renewable national assets controlled by the State. 34 The control is exercised by the
Government as the holder of Mining Authority, and for the exercise, it will establish:
(1) “Implementing Body" ("Badan Pelaksana") as the executor of the Mining Right for
upstream business activities; and (2) "Regulatory Body" ("Badan Pengatur") as the
executor for downstream business activities. 35
The function of the Implementing Body36 will be to oversee upstream business
activities to ensure that the mining of oil and gas resources will give the maximum
benefit to the state and the welfare of the people. 37
The Government is obligated to ensure the availability and the smoothness of
the distribution of oil fuel throughout the Indonesian territory. Development
("Pembinaan") of oil and gas business activities will be conducted by the
Government. 38

-

-

34
35
36

37
38

Supervision of the oil and gas business activities on compliance with

considered to have the undertaking permit for the processing, transportation, storage and trade
business.
After the effective date of this Law, PERTAMINA shall still carry out its duties to supply and serve
oil fuel for domestic requirement for a maximum of 4 years.
At the effective date of this law, with the establishment of the Implementing Body, the rights,
obligations and the results arising from the Production Sharing Contracts and other contracts between
PERTAMINA and other parties will be transferred to the Implementing Body. All the contract
conditions will still be valid until the expiration of the contracts.
The rights, obligations and the results arising from contracts or agreements other than that as
mentioned in item 7 above will still be with PERTAMINA until the Persero is established, after
which they will be transferred to the Persero.
Negotiations between PERTAMINA and other parties in the framework of Exploration and
Exploitation Cooperation will be transferred to the Minister of Energy and Mineral Resources.
Article 4 (1).
Article 4 (3)
Implementing Body will be a state owned legal entity. The body will constitute management,
professional experts, technical group, and administrative group. The head of the Implementing Body
will be appointed and terminated by the President after consultation with Parliament, and shall be
responsible to the President (Article 42)
Article 44 (2)
Development covers: (i) Managing governmental affairs in oil and gas business activities; and
(ii)Establishing policies on oil and gas business activities based on oil and gas potential resources and
reserves, production capabilities, domestic oil and gas fuel requirements, technology mastering,
national capability and development policy.
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the regulations will be conducted by the Department of Energy and Mineral Resources
and other related Departments. 39:
To carry out upstream business activities, a Cooperation Contract shall be made
between BE or PE and the Implementing Body. 40 Cooperation Contract shall be a
Production Sharing Contract (PSC) or other forms of cooperation contracts for
exploration and exploitation activities which are more beneficial to the state, and which
at least fulfil the following requirements: (i) Natural resources ownership remains under
the Government up to the point of transfer, (ii) The Implementing Body controls the
management of operations, (iii) All capital and risk are entirely the responsibility of
Business Entity (BE) or Permanent Establishment (PE). 41 The term for the Cooperation
Contract is maximum 30 years and can be extended for maximum 20 years. 42 A contract
area to be offered to BE or PE is determined by the Minister of Energy and Mineral

39

This supervision covers (article 42): (i) Oil and gas resources and reserves conservation; (ii) Oil and
gas data management; (iii) Application of good technical norms; (iv) Type and quality of processing
results; (v) Allocation and distribution of oil fuel; (vi)Health and safety; (vi) Environmental
management; (viii) Utilization of domestic good, services, technologies, and domestic engineering
capabilities; (ix) Employment of expatriates; (x) Development of Indonesian manpower; (xi)
Development of local communities; (xii) Development, application and mastering of oil and gas
technology; (xiii) Other activities in the oil and gas business which relate to public interest

40

BE and PE are obligated to:
- Guarantee the quality and standard as set out by the laws and regulations and shall apply good
technical norms
- Ensure worker safety and health, manage the environment and comply with the regulations
relating to oil and gas business activities
- Give a priority to the use of local manpower, domestic goods, services and engineering
capabilities
- Also develop the local community

41

Upstream and downstream business activities can be carried out by:
- State-owned business entity
- Regional government-owned business entity
- Cooperatives; small companies
- Private business entities
- Permanent Establishment (PE) can only carry out upstream business activities.
A Business Entity (BE) or PE carrying out Upstream business activities may not engage in
downstream business activities. A BE carrying out downstream business activities may not also
engage in upstream business activities.

42

Article 11 (3)
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Resources, after consultation with the Local Government. 43 The Parliament must be
notified of any Cooperation Contract signed. 44 Supervision of the implementation of
Cooperation Contract for upstream business activities will be conducted by the
Implementing Body. 45

(iii)

Environmental provision.

Most environmental provisions on oil and gas activities come from the laws of
national states who have sovereignty over hydrocarbon resources and jurisdiction over
their development. In terms of environmental regulation of oil and gas activities, three
major prevailing regulatory modes can be identified at the national level (Gao, 1998): (i)
the statutory approach; (ii) the contractual approach; and (iii) the integrated legislative
approach.
Under the statutory approach, the environmental aspect of the oil and gas
industry is regulated by means of multiple statutes. It is therefore more appropriate to
term it multi-statutory approach. In contractual approach, there is specific reference to
environmental protection in a brief clause of the contract. 46 Apart from the two mainstream approaches of statutes and contracts, there has emerged in the recent past a brand
new approach to environmental control and management of petroleum activities.
Indonesia has taken the initiative to adopt framework legislation particularly for
petroleum operations. Such a development is described as the integrated or
comprehensive legislative approach.

43

Article 21 (1)
Article 11 (2)
45
Article 41 (2)
46
For example, an article in the PSC stated that:
“Contractor shall . . . carry out operations in such a manner as to cause minimum social and
ecological disruption and use its best endeavour to cause no damage to public and private properties.
If pollution results from contractor's operations, contractor shall promptly carry out cleaning
operations to the satisfaction of the appropriate governmental authorities and the costs therefore shall
not be chargeable as exploration, development or production costs”.
44
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Since the mid-1970s, the Government of Indonesia has adopted a number of
laws and regulations aimed at reducing pollution and making the oil and gas industry
more environmentally responsible. These measures include Government Regulations on
Monitoring Control of Offshore Exploration and Exploitation of Oil and Gas (Reg. No.
17/1974); a Ministerial Decree on Preventing and Managing the Marine and Water
Pollution; and liquid waste quality standards for oil and gas exploration and production
operations stipulated in a Decree of the Minister of Living Environment (No. 42/1996).
Two measures enacted in the mid-1980s, Law No. 44/1982 and Reg. No. 29/1986,
required oil and gas companies to intensify efforts in monitoring and controlling the
quality of their environments and the surrounding areas.
To control liquid waste from ship operations, in 1986 Indonesia ratified the
International Convention for the Prevention of Pollution from Ships 1973 and the
Protocol of 1978 Relating to the International Convention for the Prevention of
Pollution from Ships 1973 (MARPOL 1973/1978). A Presidential Decree has been set
to legalize this. Currently, however, there are only two reception facilities - Tanjung
Priok in Jakarta and Tanjung Perak in Surabaya (East Java) - and both these facilities
have not yet met the MARPOL Convention requirements.
EIA has been generally acknowledged as the most effective approach to
environmental management and protection. It is now widely required in the oil and gas
industry. EIA is the most effective form of precautionary procedure which provides for
detailed assessment of the expected direct and indirect environmental effects of the
proposed operations, possible mitigation measures, and programmes to manage,
monitor, and evaluate the project impacts and effectiveness of mitigation. Ideally and
increasingly, socioeconomic and even human rights effects should also be considered
alongside environmental effects.
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The EIA serves a dual function: it informs the decision makers of the potential
effects on the environment of the proposed petroleum project, and it gives the industry
an opportunity to look into and mitigate any likely environmental damage posed by oil
and gas operations. It is very encouraging that Indonesia has made it a mandatory
regulatory requirement for petroleum projects and activities.

6.5

Summary and discussion
The most convincing argument for a marine and coastal resources policy and

management for Indonesia rest on the economic benefits of such policy and
management. These benefits could be: (1) more effective management, the result of
which will be a greater contribution to Indonesia’s economic development by marine
and coastal resource related industries; (2) reduced administrative costs through an
improved administrative structure; and (3) reduction in the need for government
financial support to the marine and coastal sector. However, the realization of the
benefits of marine and coastal resource policy and management for Indonesia is
dependent on the stages of development of Indonesia’s marine and coastal industries
and their current problems.
In summary, the essential management problem is to allocate marine economic
development activities in a manner which enables the marine and coastal resource base
to maintain its long-term productivity. Meeting this challenge requires: (i) an inventory
of available marine and coastal resources; (ii) a body of planning skills capable of
translating criteria into structural spatial plans; (iii) a

sound

marine

development

programme with clear priorities; (iv) agreed criteria and methods for determining the
allocation of development activities within existing resource base; and (v) an
institutional management mechanism equipped to apply agreed criteria within their
jurisdiction.
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Each of these challenges can only be addressed within regulatory and
management frameworks that are able to respond in practical terms to the increasing
complexity and rapid changes in the use of marine and coastal resources within the
development process. Partly due to the rapid pace of development during the last three
decades, these frameworks have not been kept up and often confuse and rigidify rather
than clarify and facilitate.
(1)

Fisheries

The basic issue of the sustainability of the fishery resources is a central issue in
some countries. Marine and coastal resources are generally overfished by an
overcrowded small-scale fishery sector, where catch rates, fish sizes and quality and, in
some cases, fishers' incomes, are declining. At the same time the importance of the
fisheries sector for the Indonesian economy is acknowledged. Its significance lies in
three main areas: 1) as a source of animal protein for human consumption, 2) as a
source of employment, and 3) as a source of foreign exchange.
Management of fisheries resources has been given little systematic
attention by Indonesia. Efforts at management were largely exercises in political
management and had little basis in the application of the biological, economic or social
consequences of management approaches. This is also the case in many countries, as the
FAO report (FAO, 1995: 96) stated, "experience indicates that the current centralised
state of management systems in many countries are not able to regulate fisheries
properly over the widely scattered fishing ground."
Western style fishery management may as yet not have much to offer to the
situation fishery managers in Indonesia face. This style of management would be
feasible if a) the fishing areas could be clearly defined b) if there is adequate data on
which to base TAC and c) if enforcement is feasible. As is well known, all three
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conditions are hard to satisfy in Indonesian situation, where we find overlapping fishing
areas, little research and an inability to enforce. Enforcement of regulations is one of the
most costly and problematic features of fishery management programs and can account
half or more of the expenditures on fishery management. A typical statement making
this case is the one by MacKay (1995):
"Fishery management theory has concentrated on a top down approach.
Biologists produce models to analyze data collected from fisheries, which then provide
possible recommendations for state level managers. These managers then make
recommendations to policy makers who determine the regulations and quotas which
are then transferred to the fishing industry and enforcers…..In most developing
countries where the fisheries are much more diverse and complex, where data
collection, analytical and enforcement capabilities and political will are often very
weak, this top down approach has little possibility of working. In fact in some cases,
the application of these approaches to developing country fisheries has led to the
Tragedy of the Commons. In many cases there have been traditional management
systems which have broken down under economic, political and population pressures.
The fisheries have reverted to open access and it is to these resources that many
economic and political migrants are flocking…..[therefore there is need for a new
paradigm] a decentralised people/community-centred approach to resource
management." (MacKay, 1995:2).

The new paradigm of a decentralised people centred approach has been taken up
by several Southeast Asian countries. Pomeroy (1995) discusses the experiences with
community-based management and co-management in the Philippines, Thailand,
Malaysia, Indonesia and Vietnam. All these examples show a commitment of
governments to policies and programmes of decentralisation and community-based
resource management.
The government of Indonesia has considered fisheries as one of the new sources
of its economic growth for the next 5-year national development plan. Fisheries with its
backward and forward linkage industries is expected to provide more employment
opportunities to generate higher foreign exchange, and to supply more fish protein to
the diets of the fishermen and fish farmers. It has been reported that the Maximum
Sustainable Yield (MSY) for Indonesia’s total marine resources is about 6.7-million
tons/year, and its current exploitation is only 47% from the MSY. The coastal areas
which has potential for shrimp pond and fish culture, are estimated at 840,000 hectares.
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So far, only about 300,000 hectares have been opened. Indonesia also has a great
potential in marine culture and inland fisheries, as well as aquaculture, which generally
under-utilized.
The ever-increasing world population, the rise in income level, and the growing
awareness of healthy nutritious food made from seafood products, will significantly
increase the world’s demand for fish and fishery products. The Indonesian population is
estimated at 270 million. Therefore, its potential domestic market demand for fish and
fishery products is 7.7 million tons per year. The actual figure may be higher, because
in this calculation, the increased demand of fish due to the increased agro-industrial
activities, is excluded. Based on this analysis and the current Indonesian financial
crisis, Minister of Marine Affairs and Fisheries has stated that fisheries will be one of
the foreign exchange earners, with a target export value of US$4 – 10-billion from the
year 1998 – 2003 (MOMAF, 2001)
The Indonesian fishing fleet operate in territorial water and EEZ, altogether are
approximately 40,000 vessels.

About 4,817 commercial vessels of all sorts and

different gears are all licensed by its government. Following the completion of LOSC,
an Indonesian law on the EEZ was formulated and a government regulation pertaining
to living resources was introduced. After detailed procedures had been formulated, a
special arrangement was made to invite foreign fishermen to utilize the resources in
EEZ for tuna and other pelagic and demersal fishes. The fleet that are allowed to fish in
EEZ are those operating longline, purse seine, fish net and gill net. At present, the
licensed foreign fleet are from Taiwan, Thailand, Philippines, Japan, and Australia.
On aquaculture, the utilization of fisheries resources through aquaculture which
consist of mariculture, brackishwater culture, reservoir culture, pond culture, and
ricefield culture, is still below its potential. In addition, Indonesia has a great potential
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for mariculture development, since the country consists of thousands of island and vast
areas of coastal waters.
However, there are still remaining things to be done for Indonesia to realize the
bright prospect of fisheries business to achieve the maximum benefit of both the
Indonesian people and the world community on sustainable basis. The globalization era
which is characterized by trade liberalization, will be the driving forces that influence
the performance of the world fisheries trade, including Indonesia. Among other things
included are: (1) the entry of China into tuna fisheries; (2) the invention of tuna
products that multiply value-added; (3) the decline of the world’s fisheries (including
shrimp) resources; (4) the enactment of Turtle Excluder Devices (TED) regulations by
the USA; (5) the high quality requirements for imported fish and fishery products set
out, EEC member countries; (6) the transition of Japan from being one of the largest
producers into one of the largest consumers in the world; (7) the increasing fiction cost
of capture fisheries; (8) the increasing tariff competition; (9) the re-allocation of fish
processing industries into low-cost countries; and (10) the regional conflict due to
limited fisheries resources.
Some driving forces (external factors) could be positive for Indonesia’s fisheries
business, whereas others may be a constraint.

To anticipate this, Indonesian

government has taken several initiatives. Among these include the strengthening of the
law enforcement of illegal fishing by foreign fleet, destructive fishing, and
environmental degradation. Also, by improving the post-harvest technology to increase
the quality and value-added of fish and fishery products; improving the banking system
to be more conducive for fisheries business; deregulating the licensing system and
improving the bureaucratic system can be more conducive for fisheries business; and
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diversifying export market from the existing market into more diversified market
including OIC member-states.
In summary, fisheries development in Indonesia has been confronted with
number of problems during the development, including:
(i).

An inadequate monitoring, control and surveillance system, and insufficiently
strong enforcement of fishing regulations and difficulty in the procurement of
cost competitive fishing vessels. This has lead to uneven utilisation of fish
resources between the coastal, offshore and EEZ waters, and also between the
eastern and the western Indonesia.

(ii)

Coastal and aquatic resource use conflicts among sea communications, housing,
settlement, forestry, tourism, mining and fisheries that create investment
disincentive and can cause investment insecurity.

(iii)

Uneven distribution of fishermen and fishfarmers among the coastal areas in the
north cost of Java and the eastern cost of Sumatra has lead to high pressure of on
some fishery resources.

(iv)

Relatively low educational background among workers in the fishing industry.

(v)

Insufficient co-ordination among central governmental bodies, and between the
central and the provincial government.

(vi)

Low productivity and subsequently low income of smallscale fishermen.

(vii)

Relatively lack of conducive investment climate that needs further deregulation.
In addition, the number of disputes, both international and local, has risen, in

particular with regard to the use of Indonesia’s EEZ by distant water fleets. Disputes
between the industrial and coastal fisheries, on matters related to use of specific fishing
gear and damage to or interference with small-scale fishing operations, have also
occurred.
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In this context, there are three ancillary issues on which decisions are to be made
by the GOI:
(i)

The GOI needs to reconcile the objectives of generating employment and
income by utilizing its fisheries and aquatic resources with the imperatives of
conservation and rehabilitation of fish stocks for long term sustainability;

(ii)

an appropriate balance has to be found between small-scale fisheries and the
promotion of modern industrial fishing, and between western and eastern part of
Indonesia; and

(iii)

to delineate an appropriate role for the private sector. All these issues are
interlinked and involve questions of equity, efficiency and sustainability.
To ensure the long-term sustainability of fisheries resources, all stakeholders

need to be brought into management process. However, community-based management
of common property resources evolves slowly as the rules controlling access and
utilization are developed over generations. Some research projects in community-based
fisheries management reported that communities can sustainably manage and conserve
fish stock (Nikijuluw, 1996). These regimes show that communities of fisheries whose
livelihood depends on the integrity and health of the fishery resource can be effective
stewards of that resource.
In the industry sector where the scale of operations is larger and is driven by
profit, private sector participation is necessary for effecting a consultative management
process. Participatory fisheries management should also encompass policy formulation
through consultation among stakeholders. Some deficiencies in fisheries institutions in
Indonesia pertain to the limited capability for effective fisheries management and the
exclusion of the private sector from the management process. These deficiencies limit
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the capacity of GOI to shift the fisheries sector from a development to a management
stance, ensuring the sustainability of fish production.

(2)

Offshore Oil

In Indonesia, the extremely nationalistic approach of the Sukarno Government
which led to the nationalization of the oil industry was replaced under the Suharto
Government by a more pragmatic view. Due to the technological complexity and high
cost of offshore oil and gas ventures, it is difficult for Indonesia to posses the financial
capacity and technological ability to exploit its offshore oil and gas resources on its
own. The need to attract foreign investment led the GOI to regulate such investment
through contractual systems such as PSC, JOB/JOA, EOR and TAC. Though subject to
debate, the Suharto Government’s policy towards foreign oil and gas companies was a
success as it attracted a significant flow of foreign investment. As stated by Sigit
(1986), the role of political will of the GOI in the development and exploration of the
nation’s natural resources was paramount in its success in attracting foreign investment:
The Indonesian experience has proved that regardless of a country’s mineral potential,
more than anything else, it is the government’s political philosophy and attitude which
ultimately determine the levels and possibilities of mineral development. (Sigit, 1986:3).

Since 1967 more than three hundred contracts have been signed in Indonesia for PSC in
oil and gas. This is a major success for the GOI whose policy was, and possibly still
remains, 47 the attraction of foreign oil and gas investors to explore for and exploit the
nation’s oil and gas resources. However, the foreign investment friendly attitude of the
47

The economic crisis and the political upheaval plaguing the country for the last few years, however
serious, are temporary in nature and will not affect oil and gas investment as it is a long term
proposition. Indonesia needed the shock to bring wide-scale sectoral change that many international
companies view as imperative for broader participation in the country. In the aftermath of the
withdrawal of President Suharto, the Indonesians are looking for the best political format that can
adequately accommodate their new aspirations in favour of democracy and transparency. The new
shape of political system that is yet to emerge is expected to be more investor-friendly in comparison
with the previous government that had always been associated with high cost economy. In summary,
the emerging political system will definitely provide a more favourable climate for multinational
companies who would like to share in the future of one of the world’s most dynamic regions.
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GOI was essentially prompted by the recognition of its national inability to develop
large-scale oil and gas ventures. Clapham (1979) describes the attitude of the GOI:
While endeavouring to attract foreign capital the Government has always made it clear
that this is a stop gap measure until such time as Indonesia is strong enough to undertake
her own development efforts. (Clapham, 1979:115)

In addition, PSCs also contain stipulations on the transfer of technology,
Indonesianization of staff and other matters to ensure that Indonesia will be able in a
reasonably short time to run its own oil and gas industry. Indonesia’s economy is
growing steadily after crisis despite the relatively fall of foreign investment in the last
few years.

Consequently in the future, possessing both capital and technology,

Indonesia will be able to undertake important oil and gas ventures by itself.
In offshore oil development, new challenges will be faced at least two areas: (1)
the dismantling of offshore oil platforms, in an environmentally sound manner, in oil
fields that have been depleted, and (2) as industry develops oil resources in deeper and
deeper areas such of the Natuna Sea, new policy issues related to marine safety,
environmental impact, and relations with neighbouring countries are likely to arise.
It needs to be recalled that the philosophy of environmental policy and law has
traditionally been one of command and control. Petroleum environmental regulation to
date is not an exception to this general situation. Many of the environmental
management tools discussed here fall squarely into the category of command-control
regulations. In other words, governments of producing countries have developed and
promulgated statutes, regulations, and policies to "command" the industry and
companies to achieve the appropriate goals of pollution control set forth by these
regulations. The command and control strategy, which involves licences, standards,
bans and cancellation of contracts is still the most common and usual approach in nearly
all petroleum resource countries.
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Offshore oil and gas is at the earliest stage of development, which means that
high rates of growth are possible in this industry especially in Eastern Indonesia. The
rate of growth in production will, however, be dependent on world market prices for
crude oil and gal. The strong linkage effects of the offshore oil and gas industry, in
term of backward (with on-shore infrastructural facilities) and forward linkages (as an
input into petrochemical industry), indicate that this industry has to be regarded as the
major ocean growth industry over the medium and longer term.
Finally, the sustainable development of marine and coastal resources requires a
management regime which would ensure that:
(1)

the fishing industry is managed so that it operates on a sustainable basis, an
objective which has continued to elude Indonesian fisheries management up to
the present time;

(2)

that offshore oil and gas industry is exploited in a manner which assures
longevity in production by means of relatively stable growth rates, the greater
utilization of crude oil as a raw material input in the petrochemical industry; and
the development of low-entrophy energy alternatives for oil in particular; and

(3)

the marine and coastal environment is protected from land- and sea-based
sources of pollution, which would require ICZM, the enforcement of pollution
control regulations in the oceans, and the development of environmentally
friendly modes of marine transportation.

The time frames for these aspects differ. 48 As a result, the management measures for
marine and coastal resources will also be short-, medium- or long-term ones. These
measures for sustainable development must also be bio-economic in nature in
conformity with the nature of the problems faced by these sectors.
48

Changes for fisheries and improvements in coastal zone can occur over the short term to medium
term, i.e. up to 10 years, but alternative uses and sources of oil and gas are clearly longer-term
phenomena.
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Chapter Seven
CROSS-SECTORAL DIMENSION:
MARINE SCIENCE AND ENVIRONMENTAL POLICY
IN INDONESIA
7.1

Introduction
Protecting the marine environment from pollution and degradation has now

become one of the global concerns of the modern world (IWCO, 1998). Three major
current issues in marine affairs have been identified as conservation, 1 the prevention of
pollution and degradation of the marine environment from land based activities, and the
need to promote better scientific understanding. 2
The increasing use of marine and coastal resources has caused damage to the its
environment by discharge of various kinds of pollutants.

Alerted by the growing

problems of marine pollution, coastal states everywhere in the world have in recent
years devoted themselves to the preservation of the marine environment (UNEP, 1999).
The coastal States have also perceived the importance of marine scientific research for
their economic and industrial development, since without a better understanding of the
marine environment, it is not possible effectively to prevent marine pollution
(GESAMP, 1988). As a result, the scope and nature of marine scientific research have
expanded considerably. Furthermore, in order to exploit marine and coastal resources
rationally and effectively, the coastal states depend upon marine scientific research.
Consequently, it is not surprising that marine environmental protection and marine
scientific research, just like other marine and coastal issues, have been given more and
more attention by the coastal states.

1
2

The integrated and sustainable management use of marine resources including ecosystem.
Understanding of oceans and their resources, of the effects of pollution, and of the interaction of
oceans and seas with the world climate system.
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Recognizing the importance of both marine scientific research and preservation
of the marine and coastal environment, Indonesia has been paying increasing attention
to these two sectors in recent decades. Not only has Indonesia participated in various
international and regional forum, 3 to help work out the legal regime and framework for
marine pollution and marine scientific research, but it has also devoted a lot of time and
effort to the conduct of marine scientific research and the prevention of marine
pollution.
The purpose of this chapter is to explore Indonesia’s responses toward the
international legal regimes of marine environmental protection and marine scientific
research and Indonesia marine and coastal policy regarding these two subjects. The
chapter begins with a brief review of international and regional agreements on marine
pollution and marine scientific research in which Indonesia is involved. The chapter
then critically reviews Indonesia’s marine and coastal policy regarding these two
subjects.

7.2

International and regional agreements
A number of international treaties and conventions as well as commitments

establish baseline parameters for Indonesia’s marine and coastal resources management
regime. Those international laws and multi-lateral agreements, which commit the GOI
to integrated natural resources management, the protection of biodiversity and the
sustainable and equitable management of its marine and coastal areas are listed in
Annex 4.

In relation to marine scientific research and environmental policy, the

important conventions include the Law of the Sea Convention (LOSC), MARPOL,
London Convention, Agenda 21 and Association of South East Asian Nations (ASEAN)
Agreement.
3

Such as ASEAN, SEAPOL, APEC.
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(1)

The Law of the Sea Convention (LOSC)

The LOSC includes numerous provisions explicitly or implicitly related to
environmental matters in generals. In particular, Part XII (Protection and Preservation
of the Marine Environment), Article 192-237. 4

The LOSC imposes a number of

conditions on Indonesia in respect of the marine environment.

These include

obligations:
(i)

to protect and preserve the marine environment and must exploit its marine
resources in accordance with this duty (Article 192);

(ii)

to take all measures necessary to prevent, reduce and control pollution of the
marine environment using the best practicable means at its disposal and in
accordance with its capabilities (Article 194);

(iii)

to cooperate on a global and on regional basis to establish international rules and
procedures for the protection and preservation of the marine environment
(Article 198);

(iv)

to keep under surveillance the effects of any activities, which are permitted in
order to determine whether those activities are likely to pollute the environment
(Article 205);

(v)

to develop more detailed rules on specific issues in international bodies (Article
206 and 211);

(vi)

to provide a framework for future action in respect of pollution from land-based
source (Article 207)
Regarding marine scientific research, the LOSC includes regulations covering

all portions of the ocean including internal waters, territorial sea, straits used for
4

Provisions related to environmental matters can also be found in other parts of the LOSC. For
example, article 19 (h) (pollution during innocent passage), Article 43 (b) (cooperation for the
prevention, reduction and control of pollution from ship), Article 56 (b) (iii) (protection and
preservation of the marine environment in the EEZ), and Article 145 (a) ( the protection of the
marine environment in the Area), to name a few.
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international navigation, archipelagic waters, EEZ, the continental shelf beyond 200
miles, the “Area”, and the high seas, especially in Part XIII (Marine Scientific
Research), Articles 238-265.
The LOSC includes the prescription that states and competent international
organizations shall promote and facilitate the development and conduct of marine
scientific research in accordance with the Convention (Article 239). It also provides the
general principles for the conduct of marine scientific research, that is, “marine
scientific research shall be conducted exclusively for peaceful purposes; shall be
conducted with appropriate scientific methods….; shall not unjustifiably interfere with
other legitimate uses of the sea….” (Article 240).
Furthermore, Article 245 of the LOSC provides that “coastal States, in the
exercise of their sovereignty, have the exclusive right to regulate, authorize and conduct
marine scientific research in their territorial sea……”

Foreign countries, in order to

carry out marine scientific research in the coastal state’s territorial sea, must obtain the
coastal state’s consent and abide by the conditions set forth by the coastal state.
Moreover, in an EEZ and on the continental shelf, coastal states have the right to
regulate, authorize and conduct marine scientific research, but must follow the relevant
provisions of the LOSC (Article 246). This require coastal States, under certain
circumstances, to grant their consent for marine scientific projects by other States or
competent international organizations.

(2)

Agenda 21

Chapter 17 of Agenda 21 calls for coastal nations to increase their efforts to deal
with both land-based and sea-based source of marine pollution. This section of chapter
17 stresses the need for a precautionary and anticipatory, rather than reactive, approach
to prevent degradation of the marine environment (Par. 17.18).
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Nations commit

themselves “to prevent, reduce and control degradation of the marine environment so as
to maintain and improve its life-support and productive capabilities” (Par. 17.22).
Rational use of marine and coastal resources will require better information on
the present state of these systems and for predicting future conditions.

Better

information is needed as well to assess the role of the oceans in driving global systems.
Nations commit themselves to improve the understanding of the marine environment
and its role in global processes by promoting scientific research and systematic
observation, exchange of data and information, and development of standard intercalibrated procedures, measuring techniques, data storage, and management capabilities
(Par. 17.100).

(3)

The ASEAN Agreement

The ASEAN Agreement focuses on the conservation of nature and natural
resources. At the heart of the ASEAN Agreement is the parties’ recognition of the
importance and value of nature and natural resources, and their wish “to undertake
individual and joint action for the conservation and management of their living
resources and other natural resources on which they depend”. 5 This intention was reemphasized at the ASEAN Ministerial Meeting on the Environment (October 1994,
Kuching, Malaysia) where it was agreed that the entire ASEAN subregion was to be
regarded as one ecosystem, particularly in the fields of transboundary pollution and the
management of natural resources (Heng, 1995).
It recognizes the necessity for States to take individual as well as collective
action, to conserve and manage their living resources. These actions are aimed at
“ensuring the survival and promoting the conservation of all species under their

5

Preamble to the ASEAN Agreement, paragraph 5
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jurisdiction and control”. 6 The Agreement therefore calls for the parties to draw up a
list of endangered species which are to be given special protection 7 and requires the
designation of special protected areas which include national parks and forest reserves. 8

7.3

Indonesia’s Policies Regarding Marine Science and Environment
Environmental management must proceed on the basis of knowledge of long

term signals of suitable parameters (ideally with knowledge or estimation of presettlement parameters); only then can long term variability be distinguished from
perturbation. This requires physical, chemical, geological and biological data which, for
most areas around Indonesia, is sparse or non-existent. In general, scientific knowledge
in Indonesia is presently insufficient to: (i) choose and evaluate environmental
indicators; (ii) demonstrate causal links between anthropogenic activity and impacts;
(iii) identify key ecological processes in coastal waters, and in particular in areas under
greatest threat.
In practice, there is lack of integration of scientific data and scientific
uncertainty in management decisions and processes, and scientists and social scientists
are not involved sufficiently in management. There are many areas, especially sensitive
areas of economic importance (e.g. fish habitat and wetlands), requiring immediate
implementation of strategic, scientifically-based management plans. The boundaries of
management units should be defined on a scientific basis but are usually determined on
the basis of administerial grounds. In addition, environmental legislation is diffuse,
complex and inconsistent, and can often be judged as nonsensical on the basis of
scientific understanding of the systems it is intended to protect. There is too little
accountability for, and consideration given to, the responses to marine environmental

6
7
8

Article 3 of the ASEAN Agreement
Article 5 of the ASEAN Agreement
Article 13 of the ASEAN Agreement
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reporting.

Furthermore, at a national level, there is poor coordination of marine

environmental management and the science necessary to support it. Designation of
Marine Protected Areas (MPAs) is largely ad hoc, while objective scientific
examination of the efficacy and optimal design of MPAs is lacking.
With demand for fisheries products increasing while most wild fisheries are
either fished at capacity or exhausted, more scientific effort is needed to increase the
productivity of aquaculture and to ensure the sustainability of wild fisheries. Lack of
knowledge on several other specific issues was highlighted by LIPI (LIPI, 1999),
including environmental impacts of aquaculture and fishing activity and means to
minimise these impacts; dispersion of pollutants; cycling of nutrients and toxicants
between the water column, sediments and biota; establishment of acceptable antifouling
treatments; the specific effects of heavy metals, pesticides, fertilisers and other sources
of nutrients, hydrocarbons, ozone depletors, natural toxins, ship-board wastes, other
marine-sourced debris, and ballast water; effects of introduced species, loss of habitat,
harvesting of marine resources; and other activities and/or consequences associated with
shipping; and activities associated with tourism and coastal development.
Marine science and environmental policies need to be responsive to the wide
range of demands that have been placed on the management, resources and
environmental values of Indonesia’s Marine Jurisdiction. Reports by BAPPENAS and
CIDA (1986) and ADB (1999) have identified these demands include: (i) increased
demand for natural resources, and pressures placed on environmental resources, through
fisheries, petroleum and tourism industries; (ii) the need for Indonesia to discharge its
obligations in response to international agreements and conventions; (iii) the need to
restore and maintain environmental integrity, including marine biodiversity, on local
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and national scales; (iv) the need to maintain national security and surveillance; and (v)
the imperative for sustainable resource development and management.
In addition, the challenges for marine scientific research derive partly from the
marine environment itself, stemming from: (i) the very limited state of knowledge and
understanding of marine conditions, resources and processes; (ii) the large area of the
Indonesian Marine Jurisdiction and adjacent ocean; (iii) the extensive and diverse range
of ecosystems, from coastal systems to those of deep waters, many of which are unique
in the world; and (iv) the limited infrastructure base, and a need for specialised
platforms and facilities with which to explore large and remote areas of Indonesia
marine environments.

7.4

Science Policy in Indonesia
With the rapid expansion of marine and coastal development programs since the

early 1980s, the importance of marine scientific research has increased in Indonesia and
more information regarding different uses of the marine and coastal resources has been
required by a variety of governmental ministries and institutions. For instance, The
Ministry of Mines and Energy and of the Petroleum Industry need more information
about the Indonesian continental shelf in order to conduct offshore oil and gas
exploration activities.

The Ministry of Agriculture needs more information about

fishery resources and fishing grounds, in order to help increase fisheries production and
achieve a balanced exploitation of the sea resources. The Ministry of Environment
needs more systematic and basic information about the source of marine pollution and
the degree of damage in polluted areas. National and provincial planning agencies
(BAPPENAS and BAPPEDA) need and use highly aggregated data for marine and
coastal resources allocation.

276

All the above-mentioned needs, together with Indonesia’s policy of modernizing
its science and technology, have encouraged a considerable development of marine
scientific research in Indonesia.

Before proceeding to the discussion of Indonesia

institutional structures with regard to marine scientific research, it is important to
provide a brief background about Indonesia’s science policy in general.
Three points need to be borne in mind when studying Indonesia’ science policy
in general and marine scientific research policy in particular.

First, in Indonesia,

scientific investigation and research are always associated with national economic
development policies and plans. As the GBHN 1993 stated:
The development of national science and technology is undertaken to raise the
capability to make the best use of science and technological progress by way of
increasing the utilization, development and mastery of science and technology by all
Indonesian people for the welfare of the society, in its absolute terms of the national
development process (GBHN, 1993).

As a consequence, marine scientific researchers are requested to contribute in making
the most of Indonesian opportunities in the marine environment.

In general the

implementation these contribution include (Republic of Indonesia, 1994): (i) a better
understanding of the nature of the Indonesian Marine Jurisdiction; (ii) an improved
scientific basis for high value-added activities generating employment and thereby
adding to Gross Domestic Product (GDP) growth; and (iii) an understanding of the
values of Indonesia marine species, ecosystems and environments, thereby contributing
to their conservation.
Second, the differences between basic research and applied research is much
more pronounced in developed countries than in Indonesia. In developed countries,
when funds are available, individual scientists can carry out scientific research on the
basis of personal interests and do it just for the sake of science alone. The result of their
research need not be applied immediately.

In Indonesia, however, basic research

conducted by individual scientists is very limited. Scientific research projects are
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usually carried out for the purpose of solving concrete problems. As a result, when a
problem is identified, scientists or institutions around the country will concentrate on
specific topics related to a particular problem. This can cause repetition and waste of
effort, when scientists are working on a similar problem in different parts of the
country.
Finally, the relationship between “survey” and “research” is treated in a
distinctive manner in Indonesia, particularly regarding oceanography. Since the late
1980s, survey and research are always linked together with the implementation of the
Marine Resources Evaluation and Planning (MREP) program. In this program, after
large-scale multidisciplinary marine surveys for data gathering and training are
organized, the data are used to plan and execute more narrowly focused small-scale
localized research of particular subjects. Then, strategically located research centres are
assigned specific research tasks and problems for longer-term study. Because of this,
both survey and research must be looked at together when the subjects of marine
scientific research and marine pollution are examined.

(1)

Institutional Setting

Arrangements for marine scientific research in Indonesia are complex and
lacking in the coordination required to support efficiently and effectively the huge task
facing the country in managing its marine jurisdiction. Marine scientific research is
funded and undertaken by Government institutions, the universities and the private
sector. In 1995, more than fifty research organizations 9 were identified as having an
interest in marine research, and used a variety of facilities including vessels, research

9

These consist of eight groups: (1) 13 Non-Departmental Government Institutions; (2) 4 Government/
Departmental Organizations; (3) 20 Educational Institutions; (4) 3 Local Institutions; (5) 1 Armed
Forces; (6) 8 State-Owned Companies; (7) 3 Professional Organizations; and (8) 3 Social and Sport
Organizations.
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stations, data collection and monitoring equipment, and hydrodynamic and ship design
tanks and simulators (PTK, 1996).
At the national level, the major agencies involved in marine scientific research
include

the

National

Coordination

Agency

for

Survey

and

Mapping

(BAKOSURTANAL), the Indonesian Institute of Sciences (LIPI), the Agency for
Assessment and Application of Technology (BPPT), the Centre Research Institute for
Fisheries (CRIFI) of MOMAF, the Marine Geological Institute (MGI) of Ministry of
Mines and Energy, and the Naval Hydrographic and Oceanographic Service
(DISHIDROS) of the Indonesian Navy.
Of the 45 state universities in Indonesia, eight can be identified as performing
substantial research into marine science and technology. 10 These universities are also
the training grounds for many of the marine scientists that work in many marine
research agencies.
During the preparation for the REPELITA VII for the marine sector, the need to
coordinate the national marine research effort more effectively was identified. The
Preparation Team (1997) summarized the issues as: (i) no single agency responsible for
the planning and implementation of a cohesive National Marine Science Policy; (ii) a
need for more organised and coherent priority definition at a national level; (iii)
dispersed and uncoordinated responses to complex problems that require focused and
coordinated responses have occurred frequently in marine research; (iv) problems of
availability and use of marine research infrastructure have been raised frequently; and

10

These universities are Bogor Agricultural University (IPB) in Bogor, Riau University in
Pakanbaru/Sumatra, Sam Ratulangi University in Manado/North Sulawesi; Hasanuddin University in
Makssar/South Sulawesi; and Diponegoro University in Semarang/Central Java. These have the most
advanced marine science programs. Then, the Bandung Institute of Technology (ITB)in
Bandung/West Java and Sepuluh Nopember Institute of Technology in Surabaya/East Java, both
have the most advanced programs in marine technology.

279

(v) problems of dissemination of scientific research knowledge in ways which lead to it
useful application. 11
Prior to the establishment of the Agency for Marine Research and Development
under the MOMAF in 1999, it was difficult to point out which institution or
organization was the leader or coordinator in marine scientific research. 12 Since 1999,
although the responsibility for marine survey and research is shared among variety of
governmental institutions, agencies, research units, and so on, the MOMAF is the single
coordinator for all of these activities.

(2)

Marine Scientific Research Development and Activities

The GOI realised that science and technology is a prerequisite for national
development. Therefore, a planned effort for national capacity building in marine
science and technology has been carried out consistently since the 1980s. This has
included manpower and infrastructure development and marine survey and research
activities in various aspects and regions.
Research infrastructure development. The GOI started to develop modern
infrastructure and facilities for marine research activities through the State Minister of
Research and Technology since early 1980s (Sugiarto and Stel, 1998).

Research

stations have been established especially in the eastern part of Indonesia (e.g.,
Ambon/Maluku, Bitung/North Sulawesi; Biak/Irian Jaya; and Tual/South East Maluku).
The BPPT now operates four ocean-going research vessels, the Baruna Jaya 13 IIV for, respectively, oceanography, bathymetric mapping, multipurpose activities and
geophysics, and fisheries. The additional research vessels (Baruna Jaya V and VI) are

11

12

13

The large amount of marine research undertaken by research agencies, universities and other
organizations is often not recognised.
In this case, the Bureau for Marine, Aerospace, Environment and Science and Technology of
BAPPENAS take the role as planner as well as coordinator for marine survey and research activities.
“Baruna” is in sankrit the name of a mythical Sea God, while “Jaya” means ‘the Great’.

280

still under construction. LIPI also operates two research vessels (Baruna Jaya VII and
VIII) for coastal resources surveys. CRIFI also operate five research vessels to support
the survey and research in fisheries. The MGI operates one geophysic research vessel.
Marine research activities. Parallel to infrastructure development, the National
Research Council 14 in 1985 formulated an interdisciplinary and inter-agency
programme based upon the National Priority Programmes on Research and Technology
(Program Utama Nasional Riset dan Teknologi/PUNAS RISTEK.) It concentrates on:
(1) survey and mapping (general bathymetric mapping, mapping for navigational lanes
and the delineation of national borders at sea); (2) inventory and evaluation of marine
resources (e.g. fishery, energy, minerals); (3) studies on the marine environment (e.g.
oceanographic features of the Indonesian and adjacent waters, coastal development and
management, monitoring of marine pollution0; and (4) coastal and ocean engineering,
including the development of capabilities in underwater technology and offshore
engineering.
However, as with science and technology generally in Indonesia, the
performance and management of marine scientific research is highly fragmented. At the
national level, program and priorities are determined within individual portfolios and
agencies on the basis of their assessment of national needs. To overcome this problem,
the National Committee for Marine Technology and Industrial Development, 15 provides
an important coordinating mechanism. The main functions of this committee are to: (i)
formulate a general policy for marine science and technology development; (ii)

14

15

The State Minsiter for Research and Technology established a National Research Council in 1984
through a Presidential Decree. One of the functions of this Council is to prepare and monitor the
implementation of National Priority Programmes on Research and Technology Development.
It was founded based on Ministry of Research and Technology Decree No. 905/M/Kp/X/1991 on
September 30th, 1991. It consists of representative from government institutions who are involved
with marine survey and research. The longterm objectives of this committee are to: (i) develop
indigenous capability to live from and with the sea; (ii) develop marine resource to support the
national development in terms of equal income distribution; and (iii)manage marine resource and
coastal areas for a long-term socio-economic gain.
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formulate national programmes, to coordinate and to execute the system management of
all activities related to marine scientific research and ocean technology; and (iii)
monitor all activities related to these fields.

However, it acts as a forum and

information exchange rather than as a decision-maker; and it does not include
representation from the large component of the nation’s research effort that exists
outside of central government agencies. In addition, although there is a national and
important discipline-based coordinating body (the DRN), there is no mechanism
coordinating marine scientific research in general at a national level that is able to
involve not only central government institutions but also the universities and private
sector.
Indonesia’s marine and coastal zones are characterized by complex physical,
chemical, geological and biological processes, and by the interactions among those
processes.

There are also complex interactions between sea and atmosphere, and

between sea and shore.

These processes, characteristics and interactions are little

understood, and yet developing such an understanding is an integral part of planning for
conservation and sustainable use. The complexity of the region is the reason why it has
drawn many major international oceanographic expeditions (Kusumaatmadja, 1991;
Sugiarto and Stel, 1998), such as the Challenger (1872-1875); the Gazelle (1885); the
Valdivia (1899); the Siboga (1989-1900); the Planet (1906-1907); the Snellius (19291930); the Albatross (1948); the Spencer F. Baird (1947-1950); and the Galathea
(1951), mostly by foreign scientists.
During the 1980s, a few oceanographic cruises have also been organised locally
or as part of some co-operative regional studies. For example, the Co-operative Study
of the Kuroisho, which also covered the South China Sea, of the International
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Oceanographic Commission (IOC); the International Indian Ocean Expedition (IIOE);
and the Indonesian-Dutch Snellius II expedition (1984-1985).
The marine expedition by Indonesian scientists started during the 1990s through
the Marine Resource Evaluation and Planning (MREP) Program.
Survey and Mapping.

Under the LOSC provisions, Indonesia has the

opportunity to substantiate its claim to sovereign rights over parts of the Indonesia
Marine Jurisdiction. To do so, Indonesia needs to apply formulae in LOSC to define the
outer limits of Indonesia Marine Jurisdiction specifically where the continental shelf
might extend beyond 200 nm. 16 The data needs to be of sufficient quantity and quality
to justify a maximum claim and for lodgment with the UN Commission on the Limits of
the continental Shelf. DISHIDROS, 17 BAKOSURTANAL 18 and BPPT 19 have been
given the responsibility to fulfil these tasks.
The level of knowledge of the dynamics and resources throughout the
Indonesian Maritime Jurisdiction is highly variable, with greatest knowledge in those
areas that have been subject to exploration for oil and gas. It is estimated that there are
likely to be substantial undiscovered resources in frontier and deep-water areas beyond
those currently economic for exploration. PPGL20 is carrying out systematic mapping

16
17

18

19

20

LOSC Article 76
DISHIDROS acts as the national authority for the publication of nautical charts and navigational
publications. It is the national vocal point for all operational hydrographic and oceanographic
matters and represent Indonesia in international for a .eg. the International Hydrographic
Organization (IHO).
The prime function of BAKOSURTANAL is to coordinate national activities in topographic and
natural resource surveys and to produce and disseminate digital and hardcopy maps.
BAKOSURTANAL also set up standard methodology and manual for survey and mapping of marine
living and non-living resources.
BPPT is a non-departmental organization reporting directly to the President. Its mandate concerns the
assessment and application of technology in terms of policy, coordination and services. Its main
functions relevant to marine scientific research include transfer of marine technology, cooperation
between Government and the private sector, the application of marine technology in industry, ocean
energy conservation and conversion, information of marine technology, and inventory of marine
natural resources.
PPGL is part of the Directorate General of Geology and Mineral Resources of the Department of
Mines and Energy. The mandate of PPGL is: (i) to provide a technical service and research capacity
in marine geological and geophysical surveys; (ii) to carry out marine geological and geophysical
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of seabed geology at a scale of 1:250,000 in areas of mineral and energy potential. The
results are presented as a series of thematic maps. Exploration surveys are conducted
for the regional evaluation of mineral and energy resource and tectonics. The data has
applications for environmental conservation, mitigation of marine geological hazards,
planning and management of coastal area development and coastal and offshore
engineering studies.
Accurate information on the form and nature of the seabed and associated
benthic ecosystems, and as understanding of the processes operating at and below
seabed, are fundamental to the efficient development of offshore petroleum, fishing and
aquaculture industries, and also needed for seabed minerals exploration, defense, and
conservation. Also, all management decisisions relevant to the coastal regions, the
Indonesia Maritime Jurisdiction and the adjacent oceans require an understanding of
physical and chemical processes. In addition, the high biological diversity and the
many different ecosystems under Indonesia jurisdiction together represent one of the
richest marine biota on earth, of national and international importance. They constitute
valuable national assets, offering potential for continued economic and social
development. In this case, the Research and Development Centre for Oceanology
(RDCO) of LIPI has been given responsibility to do survey and research on
phytoplankton and zooplankton biomass and production in designated areas,
environmental chemistry and hydrocarbon pollution, and marine and coastal ecosystem
inventory.
Furthermore, management of Indonesia’s fisheries resources is a complex mix of
central and provincial government responsibility, and for some stocks, international
conventions and treaties. To conserve species, stocks and the ecosystems to which they
surveys; (iii) to develop and apply techniques in the observation, evaluation and presentation of
marine geo-scientific phenomena; and (iv) to publish the result of marine geo-scientific observation.
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contribute, more research is needed into distribution; abundance; population dynamics;
the productivity of the stocks; species’ critical biophysical habitats; ecosystem
processes that sustain fisheries; impacts of fishing on the environment; and to improve
stock assessment methods and ecosystem approaches to fisheries management. The
CRIFI has been given responsibility for all matters concerning fisheries survey and
research.
It is important to integrate science and environmental policy in Indonesia.
Environmental impact assessments (EIAs) and environmental impact statements (EISs)
play a critical role in ensuring responsible stewardship and sustainable use of the marine
environment and marine resources. The goal of the EIA/EIS process is to avoid
unacceptable

impact,

but

allow

responsible

development

while

minimising

unfavourable impact; this includes the important step of identifying impacts that are not
negative. It needs to be recognised that, in large part, EIA/EIS is a scientific process and
need to be subject to the processes of independent peer review in a manner similar to
any other scientific endeavour.
In this case the GOI should ensure that EIA predictions are treated as hypotheses
and tested by monitoring. Ensure quality control in the EIA/EIS process by establishing
the following measures: (i) develop a national code of practice for conducting
EIA/EISs; (ii) implement a professional accreditation scheme for environmental
consultants and for those who review EISs. Professional bodies (e.g. Ecological Society
of Indonesia, Indonesian Institute of Sciences, etc) need to address this as a matter of
urgency; (iii) in line with other areas of scientific activity, ensure that there is
independent professional peer review of the terms of reference, scoping and final
reports of EIAs/EISs. This would normally include people with a range of scientific and
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management skills; and (iv) ensure independence of the client and environmental
consultant.
Priority areas for marine environmental research are to: (i) determine and
evaluate suitable environmental indicators; (ii) assess the effectiveness of Marine
Protected Areas (MPAs) in marine conservation and management of marine resources;
(iii) identify key processes and mechanisms underpinning the dynamics of marine
communities, including the effects of introduced species and other anthropogenic
effects; and develop productivity and environmentally acceptable practice in
aquaculture.

7.5

Marine Environmental Policy in Indonesia
Marine pollution may come from the land, the atmosphere, vessels, seabed

activities, and by dumping. Indonesian seas are vast in size and are vulnerable to
damage from pollution. According to report from CIDA and BAPPENAS (1987) and
IPB (1996), Indonesia’s large population and economic development are the primary
causes of the deterioration of the marine environment. The adverse impacts upon the
marine environment arise generally from coastal agriculture, coastal industry, oil
exploitation, and maritime transportation (MOE, 1996).
Several studies have been published on Indonesia’s environmental issues
(Kusumaatmadja and Purwaka, 1996). One of the most recent comprehensive reviews is
that compiled by the Ministry for Environment for the 1999 National Coordination
Meeting on Environment (MOE, 1999). Key issues identified in this paper are: (i)
deteriorating environmental carrying capacity as a result of increased activity brought
on by the economic crisis; (ii) excessive exploitation of natural resources and
degradation of the environment; (iii) increased environmental pollution; (iv) limited
effectiveness of central and regional institutions; (v) lack of progress in participation by
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the public and NGOs; (vi) weak law enforcement and compliance; and (vii)
underdeveloped voluntary mechanisms for environmental management.
Indonesia ratified the LOSC in 1985,21 attended in 1992 the United Nations
Conference on Environment and Development (UNCED) which produced the
significant Agenda 21, and prepared its own Agenda 21 in 1996.

All these

commitments indicate that Indonesia is determined to strengthen the protection of the
marine environment and preservation of the marine resources so as to realise the goal of
sustainable development in the use of the oceans.
Despite an internationally agreed legal framework, ocean governance is fraught
with problems related to compliance and implementation (Bateman, 1999). Assessing
the present state of marine environmental protection is a first step in studying the
implementation gap, that is, the differences between planned national goals and the
actual policies. This section discusses the development of environmental administration
in terms of the institutional and the legal frameworks for marine environmental
management in Indonesia.

(1)

Institutional setting

Following the United Nation Conference on the Human Environment held in
Stockholm in 1972, Indonesia began to pay attention to environmental protection in the
1970s. Environmental policy was included in the GBHN 1973 in response to the
Stockhlom Conference.

The State Ministry of Development Supervision and

Environment was established in 1978, renamed in 1983, to the Ministry of Population
and Environment 22 and then to the Ministry of Environment in 1993.

21
22

Act No. 17/1985
Presidential Decree No. 25/1983
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In Indonesia, the institution responsible for environmental management and
coordination is the Office of the State Ministry for the Environment (MOE). 23 In 1990,
the Indonesian government established an environmental institution known as the
Environmental

Impact

Lingkungan/BAPEDAL).

Management

Agency

(Badan

Pengendalian

Dampak

The establishment of BAPEDAL, was followed by

the

creation of regional BAPEDAL offices (called Bapedaldas) in the provinces. To add to
the layers of jurisdiction, Presidential Decree No. 77/1994 created as intermediate level
of territorial BAPEDAL offices (BAPEDAL Wilayah) between the local Bapedaldas
and the BAPEDAL headquarters in Jakarta.
At the national level, however, the division of responsibilities between the MOE
and BAPEDAL was not altogether clear (Kesowo, 2001). Institutional tensions and
rivalries were evident between BAPEDAL and the Office of the State Ministry for
Environment. A compromise was drawn up whereby the MOE retains competence to
formulate and coordinate policy and promulgate laws, while BAPEDAL ‘prepares’
legislation and is concerned with ‘enforcement’. This arrangement did not exactly
clarify the confusion surrounding the division of competence.

Based on Presidential

Decree No.2/2002 and since 7 January 2002, BAPEDAL has been integrated into the
MOE.
Complex jurisdictional issues. In implementing environmental legislation, one
major problem lies in the division of competence amongst the following bodies:
(i)

The Office of the State Ministry for the Environment;

(ii)

Other national sectoral agencies; and

23

The Office of the State Minister is substantially less powerful than a fully-fledged Ministry, the
former being non-departmental, i.e. not possessing departments in provinces. Hence, the Office of
the State Minister plays more of a coordinating role from Jakarta, and has no actual enforcement
competence in the provinces.
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(iii)

The regional office (Kantor Wilayah) of national sectoral agencies; Regional and
District Government; and local bodies like the police, the navy and the
prosecutors.
At the national level, there are significant jurisdictional issues vis-à-vis the other

sectoral ministries which traditionally regulate the areas now governed by the MOE.
Given these intersection in jurisdiction, there is a proliferation of legislation enacted by
a host of national and provincial agencies which all seem to have conflicting
competencies in different spheres of environmental protection. 24 The challenge remains
to ascertain which agency has particular competence in a given issue. This task is no
means straightforward.
Other problems relate to the enforcement of penalties of several sectoral laws
administered by provincial governments, which have provisions which are crossreferenced to criminal and administrative sanctions under the 1982 EMA. There are
also provisions in the Industry and Agriculture Act and Fisheries Act which are
similarly cross-referenced. There is uncertainty as to which ministry/agency/ provincial
authority is to administer these penalties and in what manner (MREP, 1998).
All the above problems, coupled with the difficulties introduced by private
vested interests, inadequate resources and corruption in public sector, lead to a less than
satisfactory level of implementation/enforcement of laws. The MOE needs to further
reinforce its respective position vis-à-vis other sectoral departments. This relationship
is in practice, still characterised by confusion and a certain degree of conflict. The
problems of overlaps in jurisdiction and lack of cooperation from sectoral departments
are considered major bottlenecks for the MOE’s mission to succeed.

24

For instance, the Conservation Act, Fisheries Act and Industry Act, administered respectively by the
Ministries of Forestry, MOMAF and Industry and Trade, all contain provisions on marine
environmental violations.
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The national coordination. Apart from ongoing coordination meetings between
the Minister for Environment and sectoral agencies, the first and to date only significant
coordination session on “National Partnership in an Environmentally Sustainable
Development” (Rapat Koordinasi Nasional/RAKORNAS) was hosted in November
1994 by the Minister of Environment, Sarwono Kusumaatmadja.

More than 200

representatives of public and private organizations were invited. The objective of the
meeting was to formulate concrete steps in the direction of improved coordination and
integration in environmental management.

Past efforts were considered short-term

oriented and hampered by sector-centred objectives. The Ministry of Environment felt
that the increase in the number of complexity of environmental problems, problems
with implementation and enforcement and a lack of societal and business participation
made a national strategy for sustainable development obligatory. One key issue was
interdepartmental cooperation. The concrete goals of the meeting were: (i) to develop a
25 year strategy for integrating the concept of sustainable development into government
policy; (ii) to make the goals of the REPELITA more concrete; (iii) to develop annual
integrated environmental programs; and (iv) to develop a mechanism for monitoring
and evaluating environmental management.
Only one follow-up meeting has been held since 1994. It has been suggested
that the RAKORNAS ultimately failed in its implementation because of the lack of
technical competence in the MOE to actually instigate this integration strategy with the
sectoral authorities and regional governments. This problem will persist unless the
mandate of MOE is revised to extend powers beyond policy-making. 25

25

It may be noted that the need for establishment of an implementing agency for pollution control was
recognized and resolved through the creation of the BAPEDAL. After the integration of BAPEDAL
into the Ministry of Environment this function need to be clarify.
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(2)

Legal aspects

Marine environmental control in Indonesia has a broad legal framework. Its
highest expression is to be found in Article 33 of 1945 Constitution.26 At least five
main types of marine related environmental enactments can be identified. The first is
Indonesia’s promulgated national basic law of environmental management. Act No.
23/1997 concerning the Management of the Living Environment (the 1997
Environmental Management Act/EMA) is an example. One of the primary mandates
underlying the 1997 EMA was to pinpoint environmental pollution and then find ways
to enforce the law’s policies, without hindering economic development and growth.
Second, Indonesia has enacted several pieces of national legislation, each
providing guidelines for managing one particular component of marine environment. 27
Third, with the implementation of Act No. 22/1999 on regional autonomy, Indonesia
has encourage local administrations to map out their own policies, target, norms, rules,
and regulations on their marine jurisdiction. Given that Indonesia is characterized by
extreme diversity and complexity not only in physical environment but also in socioeconomic conditions, such an arrangement is considered both desirable and necessary
(Dahuri, 2000).
Fourth, the guidelines for each of the Second (1973/74-1978/79), Third
(1978/79-1983/84),

Fourth

(1983/84/1988/89),

Fifth

(1988/89-1993/94),

Sixth

(1993/94-1998/99) Five-Year Development Plan and Propenas (1999-2004) contained
sections dealing with environmental improvements for those five years. They were
intended to provide policy direction for all the administrative agencies that would have
26
27

See Chapter 3 for more detail discussion.
Act No. 16/1992 on Animal, fish and Plant Quarantine
- Act No. 5/1990 conserning Conservation of Living Resources and Their Ecosystem
(Conservation Act)
- Act No. 9/1985 concerning Fisheries
- Act. No. 5/1984 concerning Industries
- Act. No. 5/1983 on the EEZ
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to implement the goals of the five-year plan. The fifth approach involves a large
number of special declarations that have been passed by the President, the Indonesian
Maritime Council, the Ministries, and so forth, to mount administrative efforts with
regard to particular type of marine pollution, or to correct problems in specific
geographic regions or jurisdictions.
The Environmental Management Act.

For 15 years, the framework

environmental regulation in Indonesia was the Environmental Management Act No.
4/1982 (the 1982 EMA). The experience in the past 15 years has proven that the
implementation of this law was not effective (MOE, 1996). On 19 September 1997, a
new 1997 EMA was passed to replace Act No. 4/1982. Indonesian environmental
legislation must also be understood in the context of GBHN. 28

The principle of

sustainable development had been entrenched for the first time in the GBHN 1973.
Subsequent GBHN 29 have consistently entrenched the ideas of sustainable development
and natural resources management.
The 1997 EMA is generally accepted as a fairly comprehensive framework for
integration of “natural resource management”. The overall intent and ambit of this
Law as provided in its preamble, refers to relevant principles of sustainable
development, intergenerational equity, the need for an integrated and comprehensive
national policy and the need to recognize international legal instruments.
The 1997 EMA lays out in Article 3, the basis, objective and target of the Act
“environmental management consistent with national responsibility and sustainable
development”, and “exploitation within the framework of the holistic development of
the Indonesian individual and community in its entity”. Chapter III goes on to elaborate

28
29

For more detail discussion of the role of GBHN see Chapter 3
GBHN 1978, GBHN 1982, GBHN 1987, GBHN 1992, GBHN 1997 and GBHN 1999)
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upon the right of every person to a healthy environment and the obligation to preserve
environmental functions and combat environmental pollution.
Article 8 of Chapter IV provides that natural resources are controlled by the
state, and are to be developed by the government “for the greatest public prosperity”.
Clarification of the latter term is “to be determined by government”. Article 8 further
provides that the various aspects of those powers to control and utilize natural
resources, including:
-

Regulations covering policy development for environmental management;

-

Regulations for the supply, allocation, use, and management of the environment,
and the reuse of natural resources, including genetic resources;

-

Regulations covering legal actions and legal relations between persons and/or
other legal subjects as well as legal actions regarding natural resources,
including genetic resources;

-

Control of activities having social impacts; and

-

Development of funding systems in support of preservation efforts.
These powers are “to be stipulated in regulations”.

However, no such

regulations have been promulgated under the ambit of the 1997 EMA. Some related
laws for example Act No.5/1990 (Conservation Act), cite the previous 1982 EMA,
among other laws, in the preamble, but no amendment appears to have occurred to
update this reference to the more recent law. The Minister for Environment is not
empowered to enact integrating laws, in the case of failure by other authorities, nor is
there any obligation to consult the Ministry of Environment in the drafting those laws. 30

30

Efforts has been made under the coordinating function of the Minister of Environment to institute
forums for review of actions by the sectoral agencies to incorporate environmental considerations
into their laws and policies.
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As regards natural resources management, the 1997 EMA prescribes that
environmental management shall be undertaken in an integrated manner 31 and
performed as an integral part of spatial management, protection of non-biological
natural resources, protection of artificial resources, conservation of biological natural
resources and their ecosystems, cultural preservation, bio-diversity and climate
change. 32 It is noteworthy that the responsibility for the integrated approach is imposed
on “government institutions in accordance with their respective fields of tasks and
responsibilities”. Of greater import is the fact that unlike the Minister’s previously
legislated mandate to “manage” the environment, for the integrating natural resource
and spatial management, the Minister’s role has been circumscribed to “coordination”. 33
Therefore, the failure to more clearly specify the Minister’s role in integration of
resource management has meant that its interpretation is left to the vagaries of the
particular sitting minister. 34 Ultimately, the power to intervene and resolve interagency
disputes rests with the President. Interestingly, under the new government regime, the
environmental coordination role has been delegated to the Vice President. 35
The 1997 EMA does present a somewhat more workable legal framework for
environmental impact assessment (EIA), standard setting and environmental procedures
for the pollution control aspects of the law.

Chapter V on the Preservation of

Environmental Functions prohibits every business and/or activity from breaching
environmental quality standards and criteria. Projects with impacts on the environment
must possess an EIA, the further elucidation of which will be done through Government
Regulations. Businesses and activities must manage their wastes, including hazardous
31
32
33
34

35

Article 9(2)
Article 9(3)
Article 9(4)
At least one Minister, Sarwono Kusumaatmadja had made the coordinating function one of his
priorities, making concerted efforts to implement an improved interagency coordinating mechanism
through RAKORNAS. No similar follow up action was made by his replacement.
This was the policy of Wahid Government that is continued by Megawati Government. This policy
also reflects that environmental problems is less priority that socio-economic problems.
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and toxic wastes.

Supervision, compliance control, environmental audits and

administrative sanctions at provincial and district levels are also provided for.
However, provision for a pollution control license or permit has still not been included.
While most countries have assigned responsibility for licensing of pollution or
environmental impacts to environmental authorities, the GOI has chosen to allow the
sectoral agencies to retain this power.
Chapter VII provides for environmental disputes settlement either through
judicial or extra-judicial means.

Judicial settlement anticipates the payment of

compensation and the issuance of orders to carry out certain actions. Chapter VIII
provides investigation by National Police Investigators and certain Civil Investigation
Officials, consistent with provisions of the Criminal Procedure Law.
Legislation on marine environment. The legislation on the marine environment
is Act No. 5 of 1983 on the EEZ and its Implementing Government Regulation 15 of
1983 on the management of the living resources within the Indonesian EEZ. The
delineation and preservation of nature conservation and protected areas is another
strategy of the Indonesian government in managing the marine environment.
Land-based sources of marine pollution are regulated through the establishment
of fluent quality standards. Industrial waste is controlled from the planning phase (EIA
process) to actual production (effluent standards for each type of activity e.g., fertiliser,
tapioca and palm oil). Measures to prevent and manage pollution are required to be
integrated in the work-plan of mining operations. The regulation on toxic waste in
Indonesia utilises the cradle-to-grave approach. Procedures and a permit system for
production, storage, collection, transportation and processing of such wastes are
imposed by the regulation.

295

Sea-based marine pollution is governed by the EMA- 1997, Act No. 5 of 1983,
and the Continental Shelf Act, respectively. Pollution from vessels is governed by
Chapter 5 of Act No. 21 of 1992, which is the comprehensive legislation on all aspects
of shipping including shipping management, prevention of and response to pollution.
Ships are required to have pollution prevention equipment and are prohibited from
disposing of wastes except in accordance with requirements. In particular, ships are
required to have oily water separators and an oil discharge monitoring system in
accordance with MARPOL 73/78. The four gateway ports of Indonesia have already
been instructed to establish ship waste reception facilities; however, only Tanjung Priok
and Tanjung Perak have done so and neither facility is operating effectively.
As a policy, Indonesia does not allow ocean dumping. However, it is not entirely
prohibited but only regulated through a licensing system covering the place, method and
frequency of dumping, and the type, content and volume of wastes to be dumped. The
major oil spill caused by the Showa Maru accident in 1975 prompted the Indonesian
government to establish the Standard Operation Procedures (SOP) for oil spill response
in the Straits of Malacca and Singapore. The SOP is a Joint Decree between the
Director-General of Sea Communication and the Director-General of Oil and Gas,
signed in 1981 (Joint Decree No. DKP/1/2/27/Kpts/DM/MIGAS/1981). The
Directorate-General of the state-owned oil company is tasked to operate the equipment
for oil pollution control. A draft Presidential Decree on Emergency Control of Oil
Pollution at Sea is pending. This would derive the composition and structure of
response teams at national, regional and local levels. The DGSC would be the lead
agency while PERTAMINA would be the supporting agency. After the decree is issued,
it will become the basis for the preparation of the National Oil Spill Contingency Plan.
However, the operations prescribed by it have already been put into use during actual
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accidents and exercises. Further regulation on the matter was provided in the Decision
of the Minister of Communication Number: KM 86 of 1990 regarding the Prevention of
Oil Pollution from Ships.
Problems in implementation. Although there is already legal framework for
environmental protection, but it seemed powerless to handle environmental degradation
in Indonesia. A seminar with theme "Country Assessment – on the Implementation of
the Result of Earth Summit" organized by the Indonesian Forum on Environment
(WALHI), a Forum consist of 360 Indonesian NGOs, held on January 1997 concluded
these following constraints of environmental law enforcement (WALHI, 1997):
(i)

Policies of Government of Indonesia characterized to be 'verbalism', meaning
that a concept will be deemed finished and final if it has been already discussed
and legalized. Explanation about further implementation is deemed not to be
necessary. Big gap between concept and implementation has not merely
happened in government sector, but also in private sector.

(ii)

Environmental management needs integrated and holistic working framework,
meanwhile existing development approach is more sector oriented and laid on
individual responsibility.

(iii)

Indonesian politics with strong patrimonial does not confess civil society
concept.

Most of political activities has been done with "instruction and

control" approach. Government is established as main patron and it always
leads all national programs.
(iv)

Private sector intervene government policies for their own shake (coalition
between entrepreneurs and bureaucracy), by neglecting all law enforcement
efforts and implementation of sustainable development concept.
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(v)

Lack of human resource in bureaucracy resulted weakness in empowerment of
approved development concept.

(vi)

Weakness of law enforcement in Indonesia, especially in environmental law and
its introduction to pubic, as well as less independence of law system from
political power which will not enable them to establish effective law
enforcement.

(vii)

Centralized government model has not been fit with geographical territory and
population number of Indonesia.

(viii) Economic interest is over environmental and social interest.
The main barrier to restrain law and enforcement from being effective in
implementation is the inappropriate system of managing the marine environment. As
was discussed earlier, there are several implementing authorities over different aspects
of the marine protection.

This poor structure has proven in practice inefficient.

According to 1997 EMA, the MOE should be the main authority in charge of the
implementation of 1997 EMA. Due to the lack of sufficient implementing forces, it
could not function efficiently as the law provides. On the other hand, the MOMAF and
the Navy are the governmental agencies in charge of marine affairs in Indonesia.
Although the MOMAF and the Navy own sufficient number of resources and specialists
in marine protection and surveillance, they only have limited authority under the 1997
EMA. The ocean is a space with specific ecosystems. The ocean development and
utilization should be organically integrated with the protection of the marine
environment and its resources. In practice, however, there is the phenomenon that the
management of marine resources is separate from the management of marine
environment because of the above disintegrated management structure.

298

Proposed Coastal Zone Management Act. In 2000, the MOMAF has prepared
the Academic Draft (Naskah Akademik) of the Coastal Zone Management Act so as to
cope with the new situation and developments (MOMAF, 2000).

The MOMAF

regarded the enactment of this proposed Act as a main work in its 2002 agenda.
However, the process has proven difficult because of the above institutional complexity.
After the implementation of Regional Autonomy Act, things may change favourably for
the enactment of the proposed Act as guidance for the provincial and district
governments in coastal management.

7.6

Summary and discussion
Indonesia has obligation to respond to LOSC using whatever domestic tools

available.

The implementation of LOSC provisions is a major national task and

requires a re-thinking and re-focussing of national resources. The productivity and
value of the area within Indonesia’s marine jurisdiction are very large and have recently
gained recognition from the central government through its commitment to the
establishment of MOMAF.
Ultimately scientific research in Indonesia is aimed at producing new
information, wether it is in the form of understanding natural system, predicting
changes, or developing new technologies. There is a strong effort for increasing a
strong national capacity in both basic strategic research and applied research. Scientific
understanding of a natural system leads to better appreciation of marine and coastal
system by society. This will support for a better decision making about the use and
conservation of marine and coastal system.
Since the late 1990s, the socio-political decisions taken in respect of natural
resources management in Indonesia depend on the attitude of the decision-makers and
the public. Currently, public opinion plays a large role in environmental decision
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making in modern Indonesia. In the potential conflicts over resources access, scientific
information can provide the critical common ground necessary to resolve conflict.
Although the ideas of ecologically sustainable development have already been
acknowledged and formulated in the Guidelines of State Policy (GBHN) 1973, 1978,
1983, 1988, 1993, 1998 and 1999, intensive communication regarding the actualisation
of such principles in operational practice still has problems. Some efforts to actualise
the principles of sustainable development in Indonesian law include the enactment of
Environmental Management Act (EMA) 1997, which replaced EMA 1982. Part of the
impetus for this new Act came from international developments and Indonesian
participation in international conferences and agreements.
In this era of globalisation, Indonesia is challenged to compete in global
economic environment. Various moves towards deregulation have been made, in order
to encourage as much investment as possible. Marine environmental law and policy are
not excluded from this new spirit of deregulation. It is important for all agencies and
parties involved in environmental law and policy to prepare to harmonise their work.
Harmonisation of national legislation (including harmonisation between 1997 EMA Act
and other laws and regulation) needs to be carried out using techniques and procedures
developed by the Department of Justice.

Meanwhile, harmonisation between the

principles contained in international environmental conventions and national laws
requires cooperation between the Department of Justice and the Department of Foreign
Affairs. Most importantly, the principles contained in the UNCED and Agenda 21 need
immediate efforts to determine how they can be actualised within the national legal
system.
Another problem is overlapping authority between MOE/BAPEDAL and other
sectoral agencies. EMA 1997 developed by MOE/BAPEDAL against all odds has
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gradually been able to impose some of its objectives and concepts on policy sectors,
which had previously been ruled by other sectoral ministries or agencies.

The Law

No. 5/1984 and Law No. 9/1985, administered respectively by the Ministries of
Industries and Marine Affairs and Fisheries, enacted environmental provisions
forbidding industrial and fishery enterprises that cause damage to the environment.
Syafruddin (1992:20) noted: ‘What is not easy but must be done is distinguishing,
determining and mutually relating the various sectors and fields, and regulating the
level, scope and limits of the sectors which have already been regulated’.
MOE/BAPEDAL, in order to reach its objectives, must further reinforce its position and
powers vis-à-vis the other sectoral departments. This relation, it is often maintained, is
in practice still characterised by lots of confusion and a certain degree of conflict. In
each case of overlapping functions, cooperative agreements will have to be worked out
by

MOE/BAPEDAL

and

other

individual

ministries

and

agencies

before

MOE/BAPEDAL can operate effectively.
Furthermore, the idea of decentralization of environmental management,
particularly of environmental monitoring and control, is an important issue. Regional
government staffs are the closest to environmental problems. The monitoring needs to
be made far more smooth and efficient. There are tremendous problems with the
decentralization of environmental management, especially regarding to the availability
of human resources, and the difficulties of developing staff that poses both expertise
and integrity.
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Chapter Eight
INTERNATIONAL DIMENSION:
COMPARATIVE ISSUES AND LESSONS LEARNT
FROM AUSTRALIA
8.1

Introduction
The management of uses of ocean space is a central focus of the field of marine

affairs. Such management seeks to increase the benefits that may be derived from the
resource and non-resource uses of the ocean. It tries to provide for a direct balance
among the various uses of ocean space as well as to protect the ocean environment from
damage to ensure its long-term viability. Over time, it has become apparent that the
various uses of ocean resources and space require some order and cooperation. Because
of the physical and biological characteristics of the oceans such that events and uses
occurring in one place have an impact in other locations, management efforts must of
necessity involve some degree of international cooperation. Australia’s long common
marine border with Indonesia, underlies its general interest in the stability and economic
development of Indonesia. Australia is affected by marine policies and activities in
Indonesia and vice versa.
The objective of this chapter is to assess collaborative learning, which
emphasizes learning from experiences, thus avoiding pitfalls and reinventing the
system. This chapter studies and analyses the different policy approached adopted by
Australia and Indonesia to address marine and coastal issues. First, discusses the
common sharing issues of Australia and Indonesia in oceans aspects, followed by
Australia’s approach and experiences in ocean affairs, development of Australia’s
Ocean Policy and possible lessons learnt from and mutual cooperation with Australia.

302

8.2

Common sharing issues
Australia and Indonesia are maritime nations. Both countries are two of 155

signatory States to the United Nations Convention on the Law of the Sea (UNCLOS)
1982 which have taken control of the resources of their marine zones. This gives both
countries responsibility for more than twice as much sea area as their land area, and
confers upon them both the opportunity for significant new wealth generation and the
obligation for sustainable development.

As near neighbors, historical events have

shown that both countries share some common interests and the respective governments
have consistently acknowledged the need for constructive relations (Sherwood, 1992).
Australia and Indonesia share a common sea border in the Timor and Arafura
Seas. The management of the two seas is of significant economic and environmental
importance to both countries. An assessment based on physical, social and economic
features of the region indicates that much of the marine environment is in near pristine
condition (Morrison and Delaney, 1999). However, increasing pressure is being placed
on this environment through expanding shipping and fishing activity, urban and
industrial development including mining, port expansion, oil and gas exploration and
production, and tourism. These activities are affecting water and sediment quality,
habitat and marine biodiversity.
Australia and Indonesia also share a tradition of cooperation with respect to
marine and coastal management through multilateral and bilateral cooperation. For
example, the ASEAN-Australia Living Coastal Resources project has developed a set of
protocols for assessment of living resources in tropical coastal ecosystems. The coral
reef and mangrove protocols have been adopted as international standards. 1 More
1

The senior ASEAN and Australian scientists recognized that a uniform set of methods and protocols was needed
to assess the status of the living coastal resources. Methods were developed by senior ASEAN and Australian
scientists during a series of workshops at the Australian Institute of Marine Science in 1985 and this resulted in
the production of two complete methods manuals. See, Dartnall, A.J. and Jones, M. 1986. A Survey Manual for
Tropical Marine Resources. Australian Institute of Marine Science, Townville. pp. 167.;
English, S.,
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recently, Australia has contributed in Indonesian efforts to develop community-based
management in coral reef protection through the Coral Reef Rehabilitation and
Management Program (COREMAP), especially in Eastern Indonesia (LIPI, 1998).
As population, economies and trade have grown, so has the demand for marine
and coastal resources. As technologies have developed, the range of resources that can
be exploited has widened. The problem now confronting Australia and Indonesia is that
marine and coastal ecosystems are often used in ways that are unsustainable, not only in
environmental but also in economic and social terms. In the case of Indonesia, the
pressure on the resources of the coastal zone from traditional and more recent
population sectors are growing rapidly, and many fishers who used to use sustainable
practices have turned to destructive, non-sustainable methods (Willoughby et al. 1996).
Poverty lingers in many coastal communities in Indonesia and as where community
generally has no alternative livelihood, they are forced to exploit resources and
environmental service from ecologically marginal ecosystems (Dahuri, 1996).
Many scholars (Bird, 1995; Cohen et al. 1997; Turner, et. al. 1996) point out that
in addition to the requirement to meet the increasing demand for food resulting from
population growth, marine and coastal areas face enormous pressures for economic
development in its many forms with associated political and environmental
consequences for the management of their resources.
In order to ensure sustainable-use, marine and coastal policies need to reflect the
characteristics of marine and coastal systems. However, the social and economic
context of marine and coastal systems poses complex challenges as well. Marine and
coastal policies also need to be flexible enough to encompass this diversity and the still-

Wilkinson, C. and Baker, V. 1994. Survey Manual for Tropical Marine Resources. Australian Institute of
Marine Science, Townsville. Pp. 368. These methods have achieved widespread international recognition with
the coral reef methods adopted by the UNEP-IOC-IUCN Global Task Team on Coral Reef for monitoring coral
reef for global change. See also, UNEP/AIMS, 1993. Monitoring Coral Reef for Global Change: Reference
Methods for Marine Pollution Studies No. 61, United Nations Environment Programme, Nairobi, pp. 72.
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evolving nature of the scientific understanding of these systems. In addition, Australia
and Indonesia need a science-based platform to meet their obligations under a range of
international instruments such as UNCED and UNCLOS. These instruments are explicit
in their demands for nations to prevent, reduce and control degradation of the marine
environment and to promote the integrated management and sustainable development of
marine and coastal resources.
An overview of marine and coastal-related policies and programs in Australia
and Indonesia reveals several differences in the development of marine and coastal
policies and in the approaches to their formation. In Indonesia, no comprehensive
marine and coastal policy exists. Instead, a variety of institutions pursue marine and
coastal management objectives using a diverse range of policy mechanisms (Rudiyanto,
1999). The characteristics of marine and coastal-related policies in Australia contrast
sharply with those in Indonesia. The Commonwealth Government in Australia has
developed a comprehensive oceans policy, employing a consultative process involving
the state governments, non-governmental organizations, academics and private
stakeholders (Commonwealth of Australia, 1998). It has also established a National
Ocean Office to manage the implementation of the national oceans policy. Differences
in the context of decision-making in both countries provide an opportunity to explore
the institutional and legal factors which influence the play of interests in marine and
coastal-related policy processes.
Australia and Indonesia utilize sustainable principles in managing their marine
and coastal resources by safeguarding the health of the ecosystem and maintaining biodiversity, and providing a framework for using resources and space with a minimum of
conflict. This chapter reviews how sustainable marine and coastal management was
placed on the political agenda in Australia and Indonesia. It then, provides a comparison
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of legal aspects in management of marine and coastal resources in Australia and
Indonesia.

8.3

Australia’s approach and experiences
(1)

Historical review

Australia and Indonesia, like many other countries, have adopted the principle of
integrating environmental, social and economic decision making as the cornerstone of
their efforts to address environmental challenges for over a decade. Both nations also
have the same objective in their marine and coastal policy and management: to optimize
the utilization of marine and coastal resource and minimize the impacts.
The importance of international developments in triggering both countries’
sustainability efforts is worth noting. The need to respond to international demands and
pressures, spilling over into domestic concerns, has been an important factor in the
efforts of both governments, in promoting sustainability. Three approaches in dealing
with sustainability have been identified (Bursh and Applin, 1999):
(i)

a green planning approach which focuses on the formulation and implementation
of longer-term sustainability policies or strategies that portend to be
comprehensive, covering a broad array of environmental problems, and
integrative, formulating goals and means of achieving them across policy areas
or sectors;

(ii)

an institutional approach; and

(iii)

a social mobilization approach which emphasizes the importance of support and
action at the grass root or community level.
Australia is a federal State, and powers are divided between the Commonwealth

government, the state and territory governments. Under the Offshore Constitutional
Settlement (OCS), which was implemented by the Coastal Waters (State Title) Act 1980
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and the Coastal Waters (State Powers) Act 1980, the states were given property in the
sea-bed and legislative powers over coastal waters out to three nautical miles from the
territorial sea baseline. 2 In general, the Australian process towards sustainability cannot
be analyzed without considering this condition.

In terms of marine and coastal

management, Australia’s approach to sustainability needs to be seen within the resultant
interplay of forces and developments.
Developing strategies have been the preferred means of addressing marine and
coastal resource problems in Australia. Since the 1980s, many national strategies,
policy statements, guidelines, codes, standards and measures have been adopted at
federal and state levels, indicating the popularity of the green planning approach. 3
The early 1990s also saw the introduction of Ocean Rescue 2000 with a primary
focus on sustainable development. In 1991, the Resource Assessment Commission4
was directed by the Prime Minister to conduct an inquiry into the use and management
of Australia’s coastal zone resources, and its final report was published in November
1993 (DEST, 1996). This report recommended that a National Coastal Action Program

2

3

4

Equivalent jurisdiction was given to Northern Territory by the Coastal Waters (Northern Territory Title) Act
1980 and the Coastal Waters (Northern Territory Powers) Act 1980.

The major strategies are:
• National Strategy for Ecologically Sustainable Development, endorsed by the Council of
Australian Governments (COAG) in December 1992 (AGPS, 1992);
• The National Strategy for the Conservation of Australia’s Biological Diversity, endorsed by
Commonwealth and State Government in early 1996 (DEST, 1996).
Examples of other strategies relevant to marine and coastal management include:
• An Australian National Strategy for the Conservation of Australian Species and Communities
threatened with Extinction (Australian National Parks and Wildlife Service, 1992);
• National Greenhouse Response Strategy (DEST, 1996);
• Towards a Marine Strategy for Torres Strait (MaSTS) (Mulrennan, 1993);
• National Ecotourism Strategy (Evans-Smith, 1994);
• Towards a National Cruise Shipping Strategy (Commonwealth Department of Tourism, 1994);
• A waste Management Strategy for Australia’s Antarctic Operations (Arens, 1993);
• Recreational Fishing in Australia (National Recreational Fisheries Working Group, 1994)
• Marine Industry Development Strategy (DIST, 1997);
• The National Weeds Strategy (ANZECC, 1997) and
• Tourism a Ticket to the 21st Century (DIST, 1998).
Established under the Resource Commission Act 1989
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should be adopted, which should contain national coastal zone objectives, arrangements
for implementing and managing the Program, mechanisms for community and industry
involvement, and innovative management mechanisms (RAC, 1993). It also proposed
that a co-operative agreement for implementing the Program should be signed by the
various governments and that the Commonwealth Government should take the lead.
This was then followed by the introduction of Commonwealth Fisheries Regulations in
1991 that mandated sustainable development as a key paradigm for fisheries
management.
In November 1994 the major Ocean Outlook congress provided a
comprehensive overview of Australia’s EEZ and its management requirements. In 1995
the Government announced increased attention towards the sustainable management of
resources within EEZ. This was further reinforced in relation to coastal management
with the release of the Commonwealth Coastal Policy and the National Coastal Action
Plan in May 1995.

This presents the Commonwealth’s vision for a co-operative,

integrated approach to coastal management, and contains a range of initiatives targeted
at achieving a specific improvement. They include the Coastcare Program, which
provides funding and other resources to support community participation in marine and
coastal management.

The Policy also aims to improve communication by the

establishment of a Commonwealth Coastal Coordinating Committee and an
Intergovernmental Technical Group.
In March 1997, the Commonwealth launched a discussion paper and funding
initiative as the first stage of a consultative process in the development of an ocean
policy (Coomonwealth of Australia, 1997). This was followed in May 1998 by an issue
paper for public comment, describing a vision for Australia’s oceans and goals for
achieving it. Finally, a significant national ocean policy initiative was announced by
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Australia in December 1998 with considerable public notice. Released by the Prime
Minister’s office, the document, “Australia’s Ocean Policy,” contains a detailed
blueprint for the conservation and wise use of Australia’s oceans. Australia became the
first nation to produce a comprehensive oceans policy (Bateman, 1999; Wescott 2000).
Senator Robert Hill, Minister for the Environment and Heritage and leader of the
government in the Senate, said that “the release of Australia’s Ocean Policy in the
International Year of the Ocean positions Australia as a world leader in implementing
integrated oceans planning and management” (Australia, 1998:3). This proposes the
development of regional marine plans, based on large marine ecosystems, which will be
binding on all Commonwealth agencies. It also provides for the establishment of a
National Oceans Ministerial Board, a National Ocean Advisory Group, Regional Marine
Plan Steering Committees and the National Ocean Office.

State and Territory

governments will be encouraged to participate in the Regional Marine Plan Steering
Committees and the preparation of the regional marine plans, and should play an
important part in implementing the Ocean Policy.
At the core of Australia’s Ocean Policy is the internationally agreed concept of
ecologically sustainable development (ESD). The Australia’s Ocean Policy recognized
practical problems inherent in the implementation of such concept and attempts to
address them through the provision of a policy framework and guidelines as well as
institutional arrangements. The Australia’s Ocean Policy also addresses the need for
adequate marine scientific research as well as the maintenance of a comprehensive
marine scientific databases, the facilitation of collaboration and cooperation between the
Commonwealth and the States, and the need for resolution of conflict that can arise
between different uses of the ocean.
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Australia has decided to develop Regional Marine Plans (RMPs) based on
identified large marine ecosystems that will ensure, as far as possible, the integration of
planning and management across State and Commonwealth waters. The RMP focuses
on: (i) maintaining ecosystem integrity through a management framework that protects
the future of the marine environment; (ii) generating certainty for industry by
recognizing the existing rights of industry and by using legislation in its
implementation; (iii) supporting the Indigenous stewardship of oceans already provided
by many coastal Indigenous peoples; and (iv) allowing the community to participate in
developing options for oceans management alongside the extensive network of
community programs that are already active in marine protection. The first RMP to be
developed will cover the south-eastern region of Australia’s EEZ (Commonwealth of
Australia (b)). The South-east Regional Marine Plan (SERMP) embraces a large area of
sea off eastern South Australia, Tasmania, Victoria, and southern New South Wales,
and includes water under the jurisdiction of four States as well as the Commonwealth.
The National Oceans Advisory Group (NOAG) has begun discussion on establishing a
second Region in Australia’s north. 5

(2)

Status and scope of existing marine and coastal legislation

Unless otherwise stated, most of the information on this section has been drawn
from Haward (1996), Rothwell (1996) and Wescott (2000).
Australia has nine separate legal jurisdictions: the Federal level, six states and
two mainland territories, each with their own courts and Parliaments. At the time of
Federation in 1901, the Australian continent and the island of Tasmania comprised six
self-governing colonies.

5

The Federal Constitution, known as the Commonwealth

National Ocean Office – Annual Report 2001. Available at http://www.oceans.gov.au/annual report
2001/
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Constitution, through which federation was achieved was superimposed on this existing
structure. As Saunders stated:
“Protection, management, or regulation of the environment as a whole were not concerns
of the framers of the Constitution, and the environment as a generic concept was not
considered in the allocation of power” (Saunders, 1996:55).

On the face of the Constitution, the environment apparently is a state responsibility. 6
Consequently, most legislation affecting the management of the coastal zone is made at
the state or territory level. Several states, including South Australia, New South Wales,
and Quensland have enacted specific coastal zone legislation. However, a range of
constitutional powers enable the Commonwealth Parliament to pass laws relating the
ocean and their management. The Commonwealth can also legislate under the external
affairs power to give effect to treaties, matters of international concern and matters
affecting Australia’s relation with other countries.
There is no single legislative regime dealing with the management of marine and
coastal resources and environments around Australia. The Commonwealth’s legislative
framework for regulating marine and coastal activities is fragmented and complex. This
is partly a natural consequence of Australia’s federal system. A primary arrangement
concerning marine and coastal resources management between the Commonwealth and
States/Territories Governments being announced in 1979 and came into effect in 1983.
This is generally called the “Offshore Constitutional Settlement” (OCS) (Haward, 1989)
The OCS was a multilateral agreement in governing Commonwealth-State relations
relating to the management of the following areas: (a) oil and gas; (b) other sea bed
minerals; (c) fisheries; (d) Great Barrier Marine Reef Park; (e) other marine parks; (f)

6

There is no specific Commonwealth constitutional head of power giving capacity to the federal parliament to pass
environmental legislation, but the federal parliament has effectively done so under other Commonwealth head of
power.
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historic ship wrecks; (g) ship sourced marine pollution; (h) shipping and navigation; and
(i) crimes at sea.
The OCS recognized State title and power to the territorial sea, where the States
and Territories are responsible for the management of activities from the low water
mark to three nautical miles offshore and the Commonwealth is responsible from this
boundary to the outer limits of the EEZ and the continental shelf. Legislation giving
effect to the OCS framework was introduced into the Commonwealth Parliament and
state parliaments and was described as complementary regulation. The first part of the
OCS, the Coastal Waters (State Powers) Act 1980 (Cwlth), was proclaimed in January
1982 with the companion legislation, the Coastal Waters (State Title) Act (Cwlth)
proclaimed in February 1983.
Finally, one of the most significant recent legislative developments has been the
passage of the Environment Protection and Biodiversity Conservation (EPBC) Act 1999
(Cth) which become operative in July 2000. The EPBC Act repeals and replaces the
following Commonwealth statutes:
-

Environment Protection (Impact of Proposals) Act 1974

-

Endangered Species Protection Act 1992

-

National Parks and Wildlife Conservation Act 1975

-

World Heritage Properties Conservation Act 1983

-

Whale Protection Act 1980.

The EPBC Act creates new assessment and approval roles for the
Commonwealth in land use activities which affect nationally threatened species,
wetlands (and associated water allocations) and mining and petroleum exploration in
marine areas, all of which have traditionally been responsibility of State Governments.
Under this Act, six matters of national environmental significance have been selected.
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These are: (i) Ramsar Wetlands; (ii) Nationally listed threatened species and ecological
communities; (iii) World heritage properties; (iv) Listed migratory species; (v) The
Commonwealth marine environment, and (vi) Nuclear actions (including uranium
mining). Activities which are likely to have a significant effect on one of these “matters
of national significance” are prohibited without approval or an exemption under the Act.
Offshore Zones. Australia has declared a range of maritime zones under the
Seas and Submerged Lands Act 1973. This legislation declares the sovereignty and
sovereign rights of the Commonwealth in respect of certain waters, their airspace and
sea-bed.

Commonwealth sovereignty is declared over the internal waters and the

territorial sea. The Act also declares Commonwealth sovereign rights in respect of the
continental shelf and EEZ. The operation of the Act does not affect waters within the
limits of a State (Prescott, 1979).
In addition, there are two important Acts in managing coastal area which form a
part of OCS. The first, the Coastal Waters (State Powers) Act 1980 (Cwlth) sets the
conditions applying to State and Territory powers over their coastal waters. States and
Territories have jurisdiction over their coastal waters, the sea-bed and subsoil beneath
and the airspace over the coastal waters. However, State and Territory powers over
coastal waters is subject to the principle of Commonwealth supremacy in cases of
inconsistency.
The second relevant Act is the Coastal Waters (State Title) Act 1980 (Cwlth).
This Act vests in each state the same title in the seabed beneath to the coastal waters and
the same right above the sea bed within the sovereignty of the Commonwealth. States
and Territory titles over the coastal zone are subject to: (a) existing rights and titles; (b)
Commonwealth rights with respect to communications, safety of navigation, quarantine
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or defense; (c) Commonwealth rights to authorize petroleum pipelines where necessary
to transport substances from areas beyond the coastal waters of a State or Territory.
The Maritime Legislation (Amendment) Act 1994 (Cwlth), which came into
effect on 1 August 1994, is needed to ensure that Australian law dealing with the
offshore adopts definitions of the various maritime zones consistent with UNCLOS.
The Act declares Australia’s territorial sea, contiguous zone, EEZ and continental shelf
before Australia ratified the UNCLOS on 5 October 1994.
Fisheries. In Australia the Federal government’s power over fisheries is shared
with the States. In terms of fisheries management, the OCS was intended to simplify
and reduce the overlap in responsibility between Commonwealth and the states. The
Fisheries Act 1952 was repealed by the Fisheries Legislation Act 1991 (Cwlth), which
in effect provides for the operation of the new Fisheries Management Act 1991
(Cwlth). 7

The Fisheries Administration Act 1991 establishes the Australian Fisheries

Management Authority (AFMA) and the Fishing Industry Policy Council. This Act
also establishes Management Advisory Committees (MACs) and denotes their
functions.
The primary focus of the Fisheries Management Act is on the maintenance of a
commercial fishing industry. The Act operates outside the coastal waters of the State
and Territories. The key elements of this Act include the development and provision of
fishery management plans (following consultation), the establishment of statutory
fishing rights, their registration and mechanism for review of allocations, establishes
mechanism for allocation of permits and licenses, provision of management under joint
authorities under the OCS, surveillance and enforcement including specification of

7

In addition to the Fisheries Legislation Act (Consequential Provisions) Act 1991 (Cwlth) and the Fisheries
Management Act 1991 (Cwlth) Commonwealth fisheries legislation introduced into parliament and passed into
law in 1991 included the Fisheries Agreement (Payments Act) 1991 (Cwlth); Fishing Levy Act 1991 (Cwlth);
Foreign Fishing Levy Act 1991 (Cwlth); and Statutory Fishing Right Charges Acts 1991 (Cwlth).
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specific offenses and the machinery for collection of levies imposed by other, related,
legislation.
Then, the Fisheries Legislation Amendment Act (No. 1) 1999 (Cwlth) adjusts the
Fisheries Management Act to provide for new law enforcement mechanisms to combat
illegal foreign fishing in Australian waters and also to prepare the way for Australian
implementation of the provision of the 1995 Agreement Relating to the Conservation
and Management of Straddling Stocks and Highly Migratory Species. 8
The EPBC Act 1999 has potential impact on the following directly or indirectly
related matters in fisheries management:
•

The conservation of biodiversity, including the identifying and monitoring of
biodiversity, extending to surveys of cetaceans and listed threatened species, in
Commonwealth marine areas; 9

•

The listing of threatened species and ecological communities, including native
species of marine fish; 10

•

The creation of an Australian Whale Sanctuary within the Australian EEZ to
provide for enhanced protection and management of cetaceans; 11

•

Protection of listed marine species, which extends to seabirds, seals, sea-snakes,
crocodiles, dugong and turtles; 12 and

•

The adoption of ‘conservation agreements’ between the Commonwealth and
persons for protection and conservation of biodiversity. 13

8

9
10
11
12
13

The Fisheries Legislation Amendment Act 1999 include the United Nations Fish Stocks Agreement
(UNFSA) as a schedule. This Act gives Australia new tools in its international fisheries work, and
enhances its standing against illegal, unregulated and unreported (IUU) fishing.
EPBC Act 1999 (Cwlth), ss. 171-173
EPBC Act 1999 (Cwlth), ss. 178-180
EPBC Act 1999 (Cwlth), ss. 224-228
EPBC Act 1999 (Cwlth), s. 284
EPBC Act 1999 (Cwlth), s. 304
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Marine Pollution. Several acts of Commonwealth legislation deal exclusively
with the protection of various aspects of marine environment. Most of this legislation
purports to implement some international obligation assumed by the Commonwealth.
With respect to vessel-source pollution, in the early 1980s two important
Commonwealth Acts were passed on marine pollution.

The 1981 Environment

Protection (Sea Dumping) Act (Cwlth) implemented the London Dumping Convention
and the 1983 Protection of the Sea (Prevention of Pollution from Ships) Act (Cwlth)
implemented the 1973 International Convention for the Prevention of Pollution from
Ships (MARPOL 73/78). The biggest pollution of the marine environment may be from
land-based sources such as dumped wastes, discharges from outfalls and pipelines, and
non-point source pollution entering coastal rivers and estuaries. The constitutional basis
for Commonwealth intervention to deal with these problems is weak due to the absence
of an international convention dealing with land-based sources.
The Protection (Sea Dumping) Act 1981 regulates dumping from all ships,
aircraft or platforms and loading for the purpose of dumping at sea in all ‘Australian
waters’. 14 This Act provides that Australian States and Territories may enact legislation
in relation to their coastal waters as defined by the Coastal Waters (State Power) Act
1980.
The Protection of the Seas (Prevention of Pollution from Ships) Act 1983 is
aimed to prevent and or minimize pollution by oils, noxious liquid substances, sewage
and garbage and control the carriage of harmful substances carried in a packaged form.
The Act operates within all Australian territorial seas and outside Australian waters,
where an Australian ship is involved.
14

The Act defines ‘Australian waters’ to include: (a) territorial sea of Australia and any sea that is on the
landward side of the territorial sea; (b) the territorial sea of an external territory and any sea that is on the
landward side of that territorial sea; (c) the Australian Fishing Zone (AFZ) as defined under the Fisheries
Management Act 1991; and (d) any area of sea that is above the Australian continental shelf and does not form
part of the AFZ.

316

Protection of the Sea (Powers of Intervention) Act 1981 comes into operation
when following a maritime casualty, there is grave or imminent danger to the Australian
coastline or related interest such as fisheries and wildlife from oil pollution, which may
reasonably be expected to result in harmful consequences.
Protection of the Sea (Civil Liability) Act 1981 makes it compulsory for all nongovernment ship which enter or leave Australian ports and carry more than 2000 tons of
oil as cargo, to be insured in case of oil spillage.
Offshore Oil and Gas Development. The Petroleum (Submerged Lands) Act
1967 establishes a management regime for exploration and exploitation of offshore
petroleum resources outside the coastal waters of State and Territories. Then, under the
‘agreed agreements’ within OCS 1980, an offshore ‘petroleum package’ which
established that operation outside the three mile territorial baseline would continue to be
regulated by the Commonwealth, with day to day administration to be undertaken by the
states via a joint authority arrangement comprising State and Federal Ministers. The
then existing pattern of 60 percent minimum state share of offshore petroleum royalties
from both within and beyond three miles were to continue (Crommelin, 1986).
Under the EPBC Act 1999, action taken by the Commonwealth or on
Commonwealth land that is likely to have a significant impact on the environment will
still trigger the need for assessment and approval. 15 In this case, offshore mining and
petroleum drilling and exploration activities are likely to be brought in by the new
marine areas trigger.
Marine Protected Areas. Several Commonwealth acts deal exclusively with the
protection of various aspects of the marine environment.

Most of the legislation

purports to implement some international obligation assumed by the Commonwealth.

15

EPBC Act 1999 (Cwlth), ss. 26-28

317

Under the OCS 1980 Commonwealth-state responsibilities for other marine
parks generally divide at the three-mile line with the state responsible for parks within
and the Commonwealth beyond, except for the Great Barrier Reef. The OCS retains the
scheme with the Commonwealth and Queensland agreeing to consult more effectively
about management and preservation of the reef. Through the Great Barrier Reef Marine
Park Act 1975, the Commonwealth established a special Great Barrier Marine Park
Authority (GBRMPA) to manage the reef area extending to the low-water mark along
the Queensland islands in the area.

The Act aims to balance conservation objectives

with wealth generating activities in an attempt to achieve both intergenerational and
intra-generational equity. Under GBRMPA, a very important segment of Australia’s
EEZ is managed by single authority on a multiple-use basis.
One of the most important improvements for the protection of threatened species
under the EPBC Act 199, which repealed and replaced the National Parks and Wildlife
Conservation Act 1975 16 and the Endangered Species Protection Act 1992, 17 is that
nationally listed threatened species and ecological communities are protected wherever
they occur in Australia, not just on Commonwealth land. The administrative guidelines
set out criteria to determine what will be a significant impact on threatened species. 18
Coastal Zone Management. The Australian coast is subjected to enormous
developmental pressures and provides support for industries and associated
infrastructure, and over 80 percent of Australia’s population (RAC, 1993). Policy
directed at the Australian coast is shaped by the political, legislative and administrative

16

17

The National Park and Wildlife Conservation Act 1975 was designed to ensure that Australia meets
its obligations under international environmental conventions. The Act made provision for selective
and controlled multiple use in designated parks, reserves, and wilderness zones.
The Endangered Species Protection Act 1992 was enacted to encourage cooperative management for
the conservation of such species and ecological communities. The operation of this Act was limited
to Commonwealth maritime environments. The Act established a system for developing recovery
plans, treat abatement plans, conservation agreements, interim conservation orders, permanent
conservation orders, and impact assessment conservation orders.
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overlap in interest and responsibilities between the Commonwealth, state and local
governments. While the majority of the coastal zone is under state jurisdiction, both the
Commonwealth (Federal) and local government have a major influence on Australia
coastal zone policy (RAC, 1992). The powers of the Commonwealth Government are
set out in the Constitution and all powers not specified or implied by the Constitution
rest with the states. States may legislate under concurrent powers but when a law of a
state is inconsistent with a law of the Commonwealth prevails and the law of the state,
to the extent of its consistency, is invalid. Local government powers are conferred by
state legislatures, although local government is entrenched in the federal political
culture.
The EPBC Act 1999 has potential direct and indirect impact related to matters in
integrated coastal zone management through the following aspects:
•

The adoption by the Commonwealth and States/Territories of ‘Bilateral
Agreements’ for the protection of the environment, and conservation and
ecological use of natural resources; 19 and

•

Comprehensive environmental impact assessment for actions that are proposed
in Commonwealth areas and certain State and Territorial areas.

8.5

Comparative issues and lessons learn
Marine and coastal legislation is supposed to reflect policies and provide the

framework of administrative mandates, powers, standards and means for management.
While marine and coastal resources cannot be effectively managed without law, the best

18

19

Lists of threatened species and ecological communities are kept by the Minister of Environment.
See EPBC Act 1999 (Cwlth), ss. 178 and 181.
‘Bilateral Agreements’ have been categorized as either ‘assessment bilateral’ or ‘approval bilateral’
– the impact of an ‘assessment bilateral’ is to effectively devolve responsibility for an EIA upon the
State on the basis of prior blanket approval of the process by the Commonwealth. See EPBC Act
1999 (Cwlth), Chapter 3.
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legislation does not suffice if it is not effectively implemented or applied. Success in
marine and coastal management depends on the proper implementation of the marine
and coastal policies adopted as a tool an efficient public administration, in which sectors
and areas of responsibility need to be restructured or supplemented through
reorganization of agencies or through coordination of those extant (Boelaert-Suominen
and Cullinan, 1994). Public administration in this regard includes all branches of
government – legislative, executive and judicial.

(i)

Country Situations and Integrated Framework

One of the most obvious institutional differences between Australia and
Indonesia is that Indonesia functions under a presidential system of government while
Australia functions under a parliamentary one. These different systems of government
create distinctly different environments for policy making by determining the scope and
nature of access to the policy process for particular interest.
Australia and Indonesia have adopetd a framework for integrated marine and
coastal management, albeit, at different degrees.

Australia has adopted a holistic

approach to marine and coastal management premised on an ecosystem perspective
through its laws and policies. Australia has also adopted integrated environmental
impact assessment system as well as integrated land and water-use planning and
management system to address cross-sector conflicts in marine and coastal areas.
Indonesia took the path of institutional restructuring with the consolidation of relevant
agencies into one ministry – the Ministry of Marine Affairs and Fisheries.
This comparative review has highlighted numerous initiatives by Australia and
Indonesia to zone marine and coastal areas in accord with the UNCLOS and other
international legal instruments. The two countries have taken at least initial steps to
incorporate the concept and principle of sustainable development into decision-making
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processes. Australia is attempting to move towards sustainable marine and coastal
resources management through the Ocean Rescue 2000 program, the National Coastal
Action Plan and recently announced Australia Oceans Policy. Indonesia’s commitment
to a sustainable development path and in particular to the sustainable development of its
natural resources has been reflected in the Guidelines of State Policy (GBHN).
Indonesia has chosen an institutional approach by establishing the new Department of
Marine Affairs and Fisheries to implement this policy. By comparison, the approach of
the Australian federal system is to adopt a non-statutory marine and coastal policy at a
national level, and to encourage and support the participation and states and territories
through funding and other initiatives.
In general, Australia has taken a more cooperative approach to marine and
coastal management problems than has been common in Indonesia. One notable aspect
of Australian marine and coastal related policies and laws, its international perspectives,
derives from Australia’s unique system of federal-state relations. Australia’s attention
to its international obligation can serve as a model as to how the international arena can
serve as a place for cooperative action rather than national hegemony. The solution for
major marine and coastal management problems between federal and states, such as
OCS IGAE, 20 offer an attractive alternative for the incoming implementation of regional
autonomy in Indonesia.
Australia's experience in establishing an ICZM program, invites obvious
comparisons. Australia’s multi-stakeholder policy and program development process
provide many lessons. Indonesia needs to follow the lead of Australia, establishing
national principles, goals and objectives for the sustainable development of Indonesia's

20

Australia has formulated both formal and informal mechanisms to overcome jurisdictional barriers.
The 1992 Intergovernmental Agreement on the Environment between the Commonwealth (federal),
nine state and territorial governments, and the Australian Local Government Association is an
innovative approach (Australia, 1992).

321

coastal and ocean resources and the conservation, protection and restoration of the
coastal and ocean environments on all coasts. Similarly, these policies should
incorporate internationally and nationally recognized principles of ICZM.

(ii)

Global Responsibility and International Cooperation

Australia and Indonesia share common interests and problems in marine and
coastal management, not only because their territorial proximity, but also because of
their close political, economic and socio-cultural relations.

Mutual understanding of

each other’s marine and coastal related legal aspects, therefore, is important to prevent
or resolve disputes which may arise and to improve co-operation between two countries
for the many marine and coastal related activities and project which lie ahead.
Australia and Indonesia realize that protection of the marine and coastal area is
a shared responsibility. Partnership and collaborative arrangements with other countries
are considered vital to protect the marine and coastal environment.

Hence, both

countries have adopted an approach, which goes beyond their national boundaries with
cooperative resource management and utilization as primary motivation.

National

efforts are geared towards implementation of regional and international conventions and
recommendations.
In order to give effect to a national marine and coastal policy, there is a need for
law and administrative procedures which are ecologically-oriented and multidisciplinary in approach (Connell and Gold, 1991; OECD, 1993).

A review of

Indonesia’s regime for marine and coastal resource management indicates that while
some effort has been taken to reform the law to implement international and domestic
commitments for the sustainable use and integrated management of marine and coastal
resources, in many instances the necessary details remain to be prescribed. In those
instances where laws has been enacted, for the most part they can be categorized as
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enabling laws, with the clarification of rights and processes still left to yet to be
promulgated later in regulations 2/6/2002or other law.
Australia has given a good example to Indonesia in protecting marine areas and
addressing threats to endangered and threatened species. Australian experiences in
managing marine parks such as the Great Barrier Reef are world renowned and
initiatives such as Ocean Rescue 2000 are supporting a nationally representative marine
parks system. In 1992 Australia passed the Endangered Species Protection Act which
may control or prohibit activities that threaten listed endangered species and ecological
communities.

Indonesia through the Coral Reef Rehabilitation and Management

Program (COREMAP) is still in the process of developing community-based
management in protecting coral reefs. Indonesia has passed the Act No.5/90 concerning
Conservation of Living Resources and their Ecosystem (Conservation Act), but this
lacks implementation because the regulation necessary to establish and manage these
“protection areas” have not yet been promulgated.
The international conventions and agreements signed by both countries prescribe
action to ensure transparency in decision-making, participation of communities,
resource users and traditional peoples and more equitable distribution of the benefits of
protection or exploitation of marine and coastal resources.
The Commonwealth legislative framework for regulating marine sector activities
is fragmented and complex. There is also limited linkage between the legislation and
policies governing the different uses.

For example, public participation, resource

allocation and resource conservation are not always reflected in the legal framework
governing use of resources, despite their being key elements in the Commonwealth
Guiding Principles for Management of Coastal Resources and the Commonwealth
Coastal Policy (Commonwealth of Australia, 1997). Minimal provision is made in
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Indonesian resource laws to ensure transparency in decision-making regarding the
disposition, exploitation or protection of natural resources. There is no provision made
for state of environment reports, publicly available compliance reports or reports on the
state of the resource. There is no obligation on government to make any independent
review or audit on policies and strategies for natural resources management or
development.

(iii)

Stakeholders Participation

The involvement of stakeholders is particularly crucial for conflicts-management
and ground level implementation. Australia’s Ocean Policy is seen as reflective of the
sentiments of its people and not just the interests of the government as consultation was
made with a broad base of constituency.

In this case, Australia has embraced a

participatory approach for devising broad strategies of marine and coastal related policy
and for making decisions regarding marine and coastal development.

Expanding

opportunities for public participation has been a characteristic of marine and coastal
related laws in Australia.

In addition, Australia created a Resource Assessment

Commission (RAC)i to advise the government regarding many development proposals,
and the Commission’s procedures allow for public input before recommendation are
issued.

Moreover, Australia has a Freedom of Information Act that makes most

Commonwealth documents available for public scrutiny.
The current laws regulating natural resources management in Indonesia indicates
a critical lack of specification of rights of even reasonable access to information,
obligation to provide information or prescribe procedures for processing information
requests. Law No. 23/97 regarding Environmental Management for example, provides
the right for any person to environmental information, and imposes an obligation on
government to provide and disseminate this information to the community. However,
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no similar right or obligation is included for information on natural resources. The
Spatial Planning Law No. 24/92 limits the right to information to knowledge of the
contents of a spatial use management plan.
Interestingly, many of Indonesia’s natural resource laws obligate the public to
participate in the protection and management of the environment and natural resource
management. Law No. 23/97 provides that individuals have the right to participate in
environmental management subject to applicable laws and regulations. It then provides
that the community also has the “same and broadest possible opportunity to play a role
in environmental management”, through community empowerment, enhanced
community capacity and community participation in “social supervision”. Provision is
also made for the submission of information or complaints to the government. No
specific provision is made in the Act for public participation in standard setting,
environmental assessment, or licensing process.

A limited group of persons and

environmental organizations is accorded a right of standing to bring legal actions. The
Act also requires the Government to create, develop and increase partnerships between
the community, business and government to preserve the environmental supportive and
carrying capacity. Specified Non Governmental Organizations (NGOs) are allowed to
commence legal actions, but related only to environmental management.
Among the actions identified as important to effecting more sustainable,
equitable community level apportionment of natural resource is legal recognition of
traditional land and resource rights and traditional resource use systems. Recognition of
the rights and opportunities of indigenous or traditional peoples is provided for in many
of the international conventions and agreements signed or ratified by Australia and
Indonesia.
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The Australian Parliament passed the Native Title Act in 1993 to recognize and
protect native title. Native title embraces the rights and interests that are possessed
under traditional laws and customs of aboriginal and Torres Strait Islanders in land and
waters, and that are recognized by common law. The operation of the Act extends to
the coastal waters and any waters over which Australia asserts sovereign rights.

A

review of Indonesian resource laws indicate that while the government has accorded
certain rights to traditional resource users, those rights are subject to significant
limitations or qualifiers. While some laws mention the need for consultation with
traditional people, none of the laws accord specific rights of traditional peoples to
access or exploit natural resources. Where their rights of access are recognized, the
laws provide that those rights may be superseded by the “public interest”.
Given the diverse interests in the Indonesian coastal zone and an increasing
desire for a transparent approach to governance, a different policy development process
will need to be adopted. The use of workshops and inquiries, such as the Coastal
Inquiry in Australia, have allowed for participation and input from many stakeholders,
building critical support for the initiative. The experiences in Australia, illustrates the
need for multi-stakeholder involvement throughout the policy development process.
Policies and plans need the support and input of existing agencies with responsibilities
for the regulation, monitoring, and use of the coastal zone. The policy must promote and
facilitate 'on the ground' activities (both by governmental entities and the community).

(iv)

Scientific Basis for Decision Making

Accurate data and scientific analysis is vital in making an informed choice from
a number of policy options. Australia has the resource to gather relevant information.
The speedy adoption of Australia’s Ocean Policy may be attributed to the strong
scientific and policy studies that continue to underpin contemporery processess.
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Monitoring and use of common and tested environmental indicators also provide a base
for comparison between areas overtime and help in identifying and understanding major
trends.
The strategic collection, management, and analysis of accurate and relevant
information are essential to support effective decision-making in the coastal zone.
Timely information must be synthesized and provided in a usable format to support
policy level and day-to-day decision-making by managers at both the government and
community levels. Information management and the development of decision-making
support tools is a growing component of ICZM efforts worldwide. Australia has made
considerable effort to develop comprehensive databases through such initiatives as the
Environmental Resources Information Network (ERIN) and National Resources
Information Centre (Australia, 1992). The use of geographic information systems (GIS),
environmental information systems (EIS), and remote sensing technologies is a crucial
component of the information management capacity, providing both integration and
analysis of coastal zone information. Australia's National Marine Information System
(NatMIS) are key examples of this decision-support capability provided by GIS and EIS
technologies. Indonesia is involved in developing similar approaches to information
management, such as the Marine Resources Evaluation and Planning (MREP) projects.
These projects have successfully incorporated information from a wide variety of users
into a common database for the purposes of management. This information system
must be expanded for ICZM to achieve greater cooperation between managers,
scientists, and resource users in defining information needs. Information must be
collected and analysed in a comprehensible format for use in decision making at all
levels. A single regional (provincial and district) organization, responsible for key
aspects of coordinating data collection, analysis, and interpretation could be established
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to provide a common coastal zone 'data bank' for decision-making accessible by all
user-groups and managers.
Capacity development through ICZM education and training is essential.
Australia, (through the Great Barrier Reef Marine Park Authority activities and the
recent National Marine Education Program), educates the general public regarding the
need to protect the coastal zone. The Great Barrier Reef Marine Park allocates a
significant percentage of their budget to public education. These efforts have resulted in
public support for the coastal zone management activities and increased compliance.
These models deploye a variety of methods and media to target a wide range of existing
and potential coastal users, young and old. By contrast, without an educated and
supportive public, developing and implementing ICZM programs has been fraught with
problems in other countries.
The role played by the natural and social sciences in ICZM varies in each of the
models, depending upon the issue and the institutional arrangement. In general, science
is a weak component of existing ICZM programs: the necessary scientific expertise is
not linked to the policy and decision-making process. There is a trend towards
developing 'applied' research programs to support coastal management efforts, notably
in Australia. Many research programs emphasize the natural sciences and coastal
engineering. Strong, formalized linkages with these experts is necessary to assist in
identifying and addressing the key issues. Another important source of scientific and
socio-economic information is the traditional knowledge base of resource users, eg.
fishers, and individuals within the coastal communities. Multidisciplinary teams
including lawyers, social scientists, biologists, oceanographers, fishers, and community
representatives are needed to compile research, analyze the data and formulate
recommendations for decision-makers.
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(v)

Jurisdiction and Local Capacities

In dealing with marine and coastal areas, there is a consensus formed that local
government should have control over the terrestrial and nearshore areas. National
control gain ground as the area goes farther out to sea, where sovereignty and secuity
concern become paramount. Australia, owing to its federal government set-up, has
sharp, relatively well-defined, jurisdictional boundaries for federal and state
governments. However, for non-federalist state such as Indonesia, the problem is where
to draw the line, i.e., which functions are to be retained by the national agencies and
which are to be given to local decision-makers. Indonesia must overcome this obstacle
as it seeks to find a balance between its policy of integration at the national level
(through its Ministry of Marine Affairs and Fisheries) and the decentralization policy.
(vi)

Socio-economic Considerations

For Australia, the primary concern is providing a good quality of life for its
people. This translates to ensuring that the people are healthy and comfortable in clean
environments. To achieve this goal, Australia adopts a more global outlook premised
on the realization that what happens to the rest of the world would have serious
ramifications in their local environment. In Indonesia, resource conflicts are inten and
equity is still a major consideration. The major focus of its policies is addressing
poverty alleviation and equity of access (both inter- and intra- generational) to natural
resources.
The irony is, as countries move into global markets, there is great pressure to
over-exploit marine and coastal resources in the developing countries, like Indonesia, to
meet the increasing consumption levels in both the global and local markets. Natural
resources (especially fisheries) in the developing countries are often notoriously underpriced for failure to account for environmental externalities. Marginalized communities
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in the coastal zone are forced to make short-sighted choices that grossly undervalue the
future worth of environmental resources. To some extent this is a result of the absence
of secure property rights.
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Chapter Nine

CONCLUSION
9.1

Overview
This thesis has described a policy making process of marine and coastal

development in Indonesia over the past few decades.

Principles of international

instruments have influenced the establishment of marine and coastal policy and
management in Indonesia. However, in the implementation, Indonesia faces many
challenges. The distinctive characteristics of Indonesia as an archipelagic nation have
become basic philosophy of marine and coastal policy and management. With the
increasing priority of marine and coastal policy as development sector, science and
environmental aspects have been able to play a greater role in policy development. In
terms of policy effectiveness, there are instances of conflicting, overlapping, or
duplicative policies, and there is lack of vision of how overall guidance and principles
may be developed to more effectively govern marine and coastal sector. In addition,
Australia’s approach and experiences have given a lesson learnt for the future of marine
and coastal policy and management in Indonesia.
Marine and coastal policy is concerned with the exploitation of marine and
coastal resources and is an important part of national development policy. As an
emerging public policy area, Indonesian marine and coastal policy has been traditionally
concentrated on two major issues, coastal fisheries and foreign affairs. However, since
the early 1970s, several major environmental changes – such as rapid industrialization,
growing population, increased foreign trade, technological advances, increased
recognition of environmental values, and the changing international maritime order –
have challenged this traditional approach and widened the area of marine and coastal
policy. As a result, integrated coastal zone management, illegal fishing, oil and gas

331

exploitation, marine and coastal environment preservation and marine science and
technology development were added to Indonesia’s major marine issues during the past
three decades.
In readiness for the 21st Century, the Guidelines of State Policy (GBHN) 1999
stated a shift of paradigm from ‘terrestrial oriented’ towards ‘marine oriented’
development. However, marine and coastal policy in Indonesia is not just a domestic
policy oriented towards achieving national goals. It also includes the broader issue of
Indonesia’s rights and obligation as a coastal State under the new international legal
order governing ocean space. Indonesia – having acquired all necessary rights and
responsibilities under the LOSC concerning the use of ocean space and its resources – is
now confronted with the problem of adopting and implementing the proper legal and
institutional framework to establish policy in tune with its overall developmental
objectives.
The dynamic transformation that affected the world of marine affairs in the last
five decades has resulted in considerable problems of adaptation for Indonesia as an
archipelagic nation, to a new and complex policy agenda and to the management
requirements involved in the development of marine and coastal resources and the
protection of the marine and coastal environment. These leading factors of change are:
i)

The formulation and implementation of the LOSC;

ii)

The emergence of a prominent concern for the protection of the marine
environment;

iii)

The rising demand for marine and coastal resources and the recognition of new
resource potential, and associated technological developments; and

iv)

The contribution of marine science and the academic community to the
development of knowledge, innovative ideas and conceptual tools.
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9.2

International instruments
The need for the formulation and implementation of an integrated national

marine and coastal policy in Indonesia arises as one of the principal outcomes of a long,
evolutionary process of change that has deeply affected the way decision-makers in
Indonesia view their national marine and coastal interests. Up to five decades ago, the
GOI put its efforts into the formulation of an international ocean regime that secured the
recognition of its national jurisdiction, and the right to take decisions about resource
allocation, use and preservation of the marine environment. Currently, the GOI focuses
attention on the establishment of a domestic regime that reflects its national and
international concerns.
-

During the 1950s and beyond, the GOI has extended the territorial sea to 12
nautical miles in 1957, redrawn the archipelagic baselines in the 1960,
established legislation on the continental shelf in 1969 and 1973, and declared a
claim to an EEZ in 1980.

-

During the 1980s, efforts of the GOI have been concentrated on the updating of
existing laws and regulations and the establishment of new legislation and of
specific rules and principles to deal with matters likely to arise in the regulation
of waters under national jurisdiction.

However, these new regulatory and

management oriented actions have been largely sectoral and problem oriented in
nature.
-

At bilateral level, the GOI measures were aimed at the resolution of issues that
have transboundary implications, such as the settlement of maritime boundaries,
as well as new cooperative arrangements.

-

During the 1990s, as the result of the 1992 UNCED, the GOI focused attention
on the global dimension of environmental problems, and the role of the oceans
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in this equation. Moreover, a new focus is provided by reinforcing the link
between environmental concerns and development issues in which the marine
and coastal component plays an important role. Then, the coming into force of
the UNCLOS in 1994, reinforced the responsibility of Indonesia towards the
rational use, protection and conservation of marine and coastal resources and the
environment. Furthermore, an intensification of marine and coastal activities
has occurred.

Marine and coastal continues to play a role in national

development well below its full potential.
In implementing many international agreements, Indonesian legislation has often
followed a ‘one treaty one law’ pattern.

9.3

Archipelagic characteristic
As a country embarks on its road to development, it is faced with both

constraints and opportunities, depending on certain features of its environment, such as
geographic situation, geopolitical location, natural resources, national ethos and the
economic development strategy of the government (Levy, 1988). One of the rationales
for marine and coastal policy in Indonesia took into account its characteristic as an
archipelagic state. The physical characteristic of Indonesia have had a profound effect
on the uses of the seas, and these uses have in turn been determined by and have
reinforced the nation’s economic development strategy.

Maintenance of the

archipelagic concept and its attendant regime is at the core of Indonesian national
marine interests. Almost all Indonesian marine policies are directly or indirectly based
on the archipelagic concept and are part of a strategy designed to gain and maintain its
recognition.
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9.4

The role of marine science
A national marine policy should ideally be carried out on the basis of complete

knowledge of all existing and potential uses of ocean space and its resources. This
requires comprehensive scientific information on the national marine environment, as
well as a database and the means of manipulating and using the data. This policy needs
to take into account short- and long-term economic, political and diplomatic objectives
and the interaction of the various marine and coastal activities, and it should be based
on a wide consensus. Constraints in Indonesia’s efforts to establish a ‘Policy for Marine
Scientific Research’ are: (i) lack of supporting structure and equipment; (ii) limited
scientific vessels; (iii) lack of qualified marine scientists; (iv) fragmented planning and
research program; and (v) the non-availability of appropriate coordination mechanisms.

9.5

Policy Effectiveness
Even though Indonesia is the largest archipelago state in the world, with the

second longest coastline behind Canada, marine and coastal management has only
recently become a subject receiving any significant attention from the central
government (Dahuri and Dutton, 2000). The government first addressed it in Repelita
IV, in 1984, but it was not until 1994, in Repelita VI, that the national government
considered the marine sector independent from other institutional and economic sectors
(BAPPENAS, 1994). Since then, great strides have been made in promoting marine and
coastal management issues, such as food security and fish production, hazards
mitigation and control, land-based pollution and environmental protection of marine
areas, within larger planning efforts.
The above trends, point to a key prerequisite, that the formulation and
implementation of an integrated national marine and coastal policy must have effective
institutional and managerial support.

The GOI addressed these challenges by
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establishing the Department of Marine Affairs and Fisheries (MOMAF) as the lead
marine-oriented agency in Indonesia. The objective is, first, to secure political will and
a firm commitment, at the highest levels of government, to marine and coastal
development, while at the same time provide the necessary leadership, the opportunity
and the leverage for policy priority setting and interagency coordination. With this new
ministry, there is an opportunity for the development of a strong nationwide program
for integrated marine and coastal management (Kusumaatmadja 2000).
At the same time that these efforts are getting underway in the central
government, the government reform movement (reformasi) 1 has triggered a
tremendous push towards decentralization. Since independence in the 1945, and
particularly since the New Order in 1965, Indonesia has operated under a
centralized governance structure, with virtually all mandates emanating from the central
government in Jakarta (MacAndrews, 1986). This regulatory structure is implemented
through regional laws (Perdas) issued at the provincial level (enactments by the
Governor and Provincial Parliaments or "DPRD I"), and district level (enactments by
the Bupati and Regency Parliaments or "DPRD II"). (Podger, 1994).
All existing marine and coastal related laws have some set of explicit goals and
guiding statements of intent. 2 The problem with the amalgam of goals from existing
marine and coastal national development programs is that they often don’t aggregate
well together, since they were originally crafted separately and without regard for other
existing policy goals. There is no mechanism exists for anticipating and encouraging

1

2

With reformasi and the rise of democracy in Indonesia since the fall of President Soeharto in 1998,
there has been a growing demand for transparency, honesty, and especially autonomy from the
central government. The central government has responded with a series of laws shifting both the
political power and the financial control from the central government to individual districts, and
enacting new legislation regarding corruption, collusion, and nepotism (Korupsi, Kolusi, Nepotisme).
For example, achieving sustainable yield of fisheries under Fisheries Act.
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new uses in the future through such means as research, technology development, or
industry incentives.
Cicin-Sain and Knecht (1998) explained the meaning of integrated management
for marine and coastal resources, and noted that this concept should be thought of as a
continuum rather than as an absolute goal. The current Indonesian situation with regard
to marine and coastal management is fragmented: Individual sectoral government
entities pursue their largely single-purpose mandates, with coordination efforts
occurring mainly in the context of decisions about specific development projects. 3 The
challenge for the central government agencies is to move to a state that Cicin-Sain and
Knecht (1998) define as “harmonization”: Independent entities continue to operate their
own programs but coordinate and synchronize their actions, guided by a set of national
policies and criteria.
There are currently no regularized mechanisms for periodically bringing the
representatives of national marine and coastal programs together, much less
harmonizing agency policies.

The Ministry of Foreign Affairs (MOFA) does

periodically convene an interagency group, but this effort is mainly oriented towards
coordinating the national position on internationally driven ocean developments,
especially those related to LOSC and other Conventions issues. Interagency efforts on
specialized marine and coastal issues such as the illegal fishing and marine pollution
have taken place, however, no ongoing interagency effort currently exists that cuts
across the broad range of national marine and coastal issues. Many institutions such as
the PANKORWILNAS and the DKN have existed in the past, but their level of activity
and impact has varied over time.

3

For example, through EIA process.
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(1)

Institutional dimension

The basic problem is the fact that currently, Indonesia is not a ‘marine oriented’
nation. It does not have a full appreciation of the importance and potential of the
resources of its marine environment. Therefore, marine and coastal affairs are not at the
top of the public policy agenda despite the Guidelines of State Policy (GBHN) issued in
1999. The Government of Indonesia has to face other matters having higher priority
and thus, marine interests were diluted within the pressures of poverty, under
development, economic crisis, disintegration issues, etc. As a result, of these complex
underlying conditions, the “marine dimension” as a whole, has not as yet being fully
incorporated into the national development strategies in Indonesia. Another problem is
inability to formulate and implement marine and coastal policy as an integrated whole,
balancing the overall interests of the nation in the short- and long-term.
In the first comprehensive overview of Indonesia's marine resources, Tomascik
et al. (1997:1167) noted that..."one of the many challenges facing Indonesia today is the
reconciliation of development objectives and conservation aims in the marine and
coastal sector". Those challenges are even more cogent as Indonesia emerges from the
economic depression, social and political turmoil that has marked the transition from the
"New Order" Government to the "reformasi" era since 1998. As van Klinken (1999) and
other commentators have observed, development of a civil society as well as broader
economic recovery in Indonesia requires the development of more equitable, transparent
and sustainable approaches to the utilisation of natural resources.
A key philosophy that underpins the development of both the Ministry and its
revamped national IMCM programmes is the importance of a service orientation. This
means that the Ministry will co-ordinate its activities carefully with other agencies and,
in so doing, seek to maximise the efficiency with which public sector services and
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programmes are delivered. Importantly, it means also that the key roles played by nongovernment organisations, communities and the private sector in coastal and marine
resource management will be respected and encouraged. This marks a significant
departure from previous strategies that placed an undue emphasis on the role of
government as "resource manager".
While free from the "top-down" paradigms of the "New Order" Government, a
great many challenges must be addressed if marine and coastal management
arrangements that stand the three-way test of social, ecological and economical
sustainability are to be implemented. The development of a domestic capacity for truly
integrated marine and coastal management will be a process of trial and error, and likely
to take some decades to fully establish throughout this vast archipelago.

Popular

demand for reform of natural resources governance, new laws on decentralisation of
management authority, the establishment of institutions with capacity and mandate to
undertake marine and coastal management and the increased engagement of coastal
resource users in decision making forums augur well in the short term. Ultimately,
however, it will be the people of Indonesia who must sustain marine and coastal
management efforts in the long term. To achieve this will require the Indonesian public
to be better educated about them any values of coastal and marine resources and their
formal empowerment to be full partners in coastal and marine development.
Achieving cooperation and integration among different levels of government is
always difficult, requiring effective leadership as well as human and financial resources.
The typical situation is that district government is suspicious of provincial government
that in turn is suspicious of national government. This is surely the case when it comes
to making decisions about limited and critically important marine and coastal resources
and developments.

Methods for achieving the necessary horizontal and vertical

339

integration throughout Indonesia include increased national support for provincial
marine resource management within a nationally established ICZM framework
(Wescott, 1997). The need to link and promote synergy between national and local
coastal management initiatives is well recognized also in many of the guidance and
lessons-learnt documents which have been published during the last decade (Cicin-Sain
and Knecht 1998, World Bank 1998, IPCC, 1994).
There is a need to link "top-down" with "bottom-up" planning and management.
A "top-down" approach focuses upon central government, its policies, procedures and
structures. A "bottom-up" approach works to enable change at the community, site and
local government level, with the hope that success can solve locally urgent problems,
encourage resource users to become resource managers, and produce "good practice"
models that can be transferred and replicated across a nation.
The two-track strategy combines both approaches by simultaneously and
incrementally building capacity both within central government (both national and
provincial) and at selected geographic sites. National and local governments, in
partnership with communities and resource users, are involved in the analysis of
development issues and in taking responsible action. The power of this approach lies in
creating linkages between the tracks and promoting a sense of shared purpose at all
levels. The challenge lies in the fact that different levels of government typically do not
work together easily. When national government is the program initiator, it is not
uncommon for local government to be resistant and even hostile to the program. This is
especially true if local government perceives that they will lose power or authority, that
their discretion will be constrained, and/or they will be required to do more work or
incur costs without commensurate benefits. Similarly, when local levels of government
initiate coastal programs, resistance sometimes occurs if central government believes
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locals are becoming too politically powerful or independent, or that national interests
are being compromised.
For a country such as Indonesia that is embarking on coastal management at the
national scale, serious attention must be paid to the national/local government
relationship. The agency or individual acting as the "coastal manager" must view each
level of government as an important and unique stakeholder group. While substantial
effort has already been spent to define coastal management program roles and
responsibilities, equal effort now need be spent making these relationships work.
Incentives need to be built into any coastal program to help each level of government
want to play its part, and then be capable of playing it.
As with the application of any guideline, the key to success or failure is
"inventing" a way to take a simple, general idea and apply it to a specific situation.
Hence while all nations recognize the need for multiple levels of government to play
their part in coastal management, there are substantial differences in the choices nations
have made regarding what role is most appropriate for each governance level.
(2)

Spatial dimension

Integrated Coastal Zone Management (ICZM) is of particular importance in
Indonesia, an archipelagic nation. Support for these efforts has increased significantly
in the recent years with a new Ministry for Marine Exploration and Fisheries (MOMAF)
established and new laws enacted that decentralise authority to local government.
Despite an increasing level of public interest and policy effort directed towards
integrated marine and coastal management since the late 1980s, there are very few "on
the ground" examples of ICZM. Of equal concern is the lack of integration of
development plans and regulatory systems between sectors and tiers of government and
various sectors of industry. In many areas and sectors, industry, communities and the
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different arms of government compete with each other for control of the same, often
limited, resources. This tends to lead to a decline in environmental quality and reduced
quality of life and income for local communities.
Until the establishment of the MOMAF, marine and coastal management
responsibilities were divided between more than 12 national Ministries. An earlier
attempt to coordinate these activities via a National Maritime Council (DKN)
established in 1995 proved unsuccessful; the DKN was disbanded in 1999. 4

The

absence of a "bureaucratic home" for ICZM retarded the development of marine
resource management programmes. Initiatives such as MREP were undertaken on a
sectoral basis because of the lack of capacity for co-ordination between implementers
(MREP Secretariat, 1998). Equally importantly, from an imple-mentation perspective,
there were (Dutton, et al, 1997):
-

few resources outside project funds to support ICZM,

-

poorly developed vertical linkages between the programme goals of key central
policy institutions and provincial implementing agencies, and

-

inadequate understanding of the potential for partnering with communities,
industries and other coastal and marine resource users.
Education and capacity building is an important element in ICZM. This was

recognized in various seminars (CIDA, 1986; PTK, 1996). Public education programs
and media campaigns are necessary. Education of children from pre-school through to
university is critical. Beginning at pre-school is not too soon. Such education will help
to instil values ascribing worth to the sustainability of natural resources and the need to
carefully manage people's use of these resources. Attitudinal change, stewardship and
compliance can only occur with such education and experience. Education about

4

DKN was replaced by DMI
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sustainable development and the marine environment must be included in the
curriculum at all levels in public schools in the region. Funding for curriculum
development is required to provide teachers with the necessary resource materials. The
central government must cooperate with provinces to promote and facilitate education,
training and capacity-building in integrated coastal and marine management and
sustainable development for all stakeholders (including civil servants, politicians,
scientists, technologists, community leaders, indigenous peoples, fishers, women and
youth). Beyond education and capacity building, building a constituency of support for
coastal zone management is an essential requirement for success.
(3)

Resource dimension

The constraints arising from the implementation of the LOSC have stemmed
from the fact that in dealing with marine and coastal resources management in the
country, Indonesia has had to deal largely with foreigners. From the early 1980s when
Indonesia declared EEZS, most of the fishing vessels fishing in the region belonged to
companies from Japan, Thailand, Korea, and Taiwan. The LOSC and its subsidiary
instruments is an empowering instrument that gives Indonesia considerable leverage
over utilisation and management of valuable resources.

Indonesia needs to take

advantage of the opportunities that are available through the empowerment of rights
over the fisheries resources.
In fisheries management the government plays the role as the unified
coordinator, regulator and manager, and retains control over policy implementation.
The government is also the source of information concerning the status of stocks,
planning for management, research, and policy innovation.

In addition, it is the

government, which negotiates foreign access agreements and sets policy applicable to
joint venture agreements.
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The trend in recent fisheries legislation’s being developed in Indonesia shows a
shift in approach to resource management. Increasingly, the legislation’s provide for a
comprehensive conservation framework within which economic policies and objectives
can be pursued. These approaches differ considerably from legislation’s developed in
the mid-1970s. It is evident that improvements have been made reflecting increasing
capacity that now exists within the region.
The large area of the Indonesia’s MJA pose problems for fisheries management
and conservation, especially, highly migratory species such as tuna. Indonesia has
limited resources and capability to manage the fisheries resources effectively. The
effective sustainable development of the fisheries, especially highly migratory fish
stocks demands an understanding of its migratory nature, both as a resource and in the
composition of the vertical nature of the tuna industry.
Finally, the huge marine and coastal space provides problems for effective
surveillance and enforcement. Control and effective monitoring of the Indonesia’s MJA
is extremely difficult because it is expensive and requires support, equipment, and
enforcement strength. However, the constraints herein described only pose problems in
so far as monitoring and control of foreign fishing vessels are concerned. The ideal
management situation is one where all the fish in the Indonesia’s MJA are caught by
vessels owned and operated by Indonesian nationals.
The LOSC and its subsidiary legal arrangements are empowering instruments,
which give Indonesia considerable rights over the fisheries resources. These rights have
to be exercised in a way that creates jobs, foreign exchange, and opportunities for
Indonesian nationals.

Indonesia is in a position of considerable strength over the

utilisation of the fisheries resources in its EEZ, which can be exercised both regionally
and individually. However, the right political and economic policies must be put in
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place to take full advantage of the powers given under the LOSC.

It is time for

Indonesia to embark on a comprehensive program of nationalisation of the fishery, to
put the fishery in the hands of its nationals.
In offshore oil policy and management, the driving factors of the policy process
in this sector are the desire for rapid development of domestic oil resources to enhance
energy independence and to generate significant revenues. Compared to fisheries, the
role of the government is much less complex. Where significant offshore hydrocarbons
exist, the government plays the roles of owner, partner (through national oil companies),
and regulator.

9.6

Lesson learn from Australia
Indonesia started to give more priority for marine and coastal development and

now faces the challenges posed by the transition from issue analysis and planning to the
implementation. A number of lessons can be extracted from Australian experience that
may have some relevance to how Indonesia meets the challenges of implementing its
new marine and coastal policy.
From Australia’s experience, marine and coastal management initiatives of all
varieties prevail and with time expand their influence when they have strong
constituencies both within government and among important stakeholders in the private
sector. The strength of constituencies is directly related to the degree to which those that
are affected by a marine and coastal management program feel ownership for it. This
fundamental reality is leading a number of institutions to pursue a strategy that works
consciously to build constituencies for marine and coastal management simultaneously
at both the local and the national levels. Many successful marine and coastal
management initiatives have begun with a national commitment and strong leadership
by a national institution. In most cases, success for programs initiated by central
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government has lain in investing in initiative and commitment at the local level. The
Australian experience, however, underscores that it is essential to make provisions for
recognizing and accommodating the national interests in plans and decision-making
processes that are "owned" by local government.
One of the many reasons for adopting an approach to marine and coastal
management that emphasizes public participation and seeks to win the support of the
user groups and communities that are affected by the program is that implementation
strategies that rely primarily on command and control can seldom be sustained.
Successful programs that address the usual marine and coastal management topics are
implemented because a significant portion of the people affected believes in them. This
produces the voluntary compliance and even self-enforcement that are the hallmark of
any successful attempt to institute a change in societal values and societal behavior.
One of the lessons in the various forms of marine and coastal management in
Australia is that science informs but does not drive the management process. This
lesson was repeated in many pilot projects in Indonesia. The analysis of existing
information and the framing of new research designed to support a management
initiative requires that resource managers and scientists work together to frame the
issues that must be analyzed. When research is designed to respond to the interests of
individual researchers, the results are less likely to be of practical usefulness to those
responsible for a management initiative.

9.7

Future directions
Balancing economic development with sustainable resource use requires

recognition of: (i) the need to tighten policies in several key areas, notably to address
the issue of “open access”; (ii) the fact that different combinations of marine resources
will be prominent in different parts of the country, therefore overall resource
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management strategies will need to adapt to local resource availability, technologies and
communities; (iii) the need for different approaches to specific resources depending
upon the nature of the resource and existing intensity of use; and (iv) the problem that
various users of marine resources will be competing for the same space. 5
Several developments have occurred recently that could introduce new factors
into the national marine and coastal policy equation which could eventually result in
alteration of both marine and coastal policy making process itself and the substantive
content of that policy in the years ahead. It can be anticipated, however, that such
change will be incremental and probably will take place over a relatively long period.
i)

Increasing marine and coastal policy competence and interest in some
provinces.
Marine and coastal policy activities of provinces such as Riau, East Kalimantan
and South Sulawesi can be expected to continue and even increase as province
marine and coastal interests become clearer. To respond effectively to these
initiatives, the central government may be forced to develop a more integrated
policy process at the national level.

ii)

A reawakening of marine and coastal interest some Members of Parliament.
Concern over the offshore oil and gas exploration have activated several
member of parliaments from oil rich provinces such as Riau and East
Kalimantan. It is possible that this informal marine and coastal coalition could
play an even broader role in marine and coastal policy in the future.

iii)

Development in the international arena.
To the extent that the recent ruling under the General Agreement on Tariff and
Trade (GATT) and the World Trade Organization (WTO) influencing

5

In most instances resource allocations, management and monitoring/enforcement will need to be
multipurpose.
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Indonesian export and import of marine product. Indonesia might be forced to
move toward a more integrated policy process in the future.
iv)

Illegal, unreported and unregulated (IUU) Fishing.
Indonesia has suffered substantial losses in economic revenue due to IUU
fishing, not to mention the long-term implications for the sustainability of its
fisheries resources and the environment.

v)

Declines in marine and coastal resources and environment.
Precipitous declines in important fish stock in some areas are causing
conservation and environmental groups to begin to turn their attention to
fisheries conservation and management and the policies undergirding them. If
politically strong interest groups such as these begin active participation in the
policy process, policy change could result.

vi)

Concern over Indonesian competitiveness.
If concrete evidence is obtained that other nations are developing and
implementing more comprehensive approaches to the utilization of their national
marine and coastal assets, pressure could be put

on the Government of

Indonesia to do the same.
These kinds of pressures and concerns do eventually create a “window of
opportunity” for marine and coastal policy change in Indonesia. Three broad areas for
action needed are:
i)

The adoption, by legislation, of a clearly articulated set of national marine and
coastal priorities to be used in allocation of resources and in the early
identification and resolution of conflicts.
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ii)

The increasing role of National Maritime Council (DMI) and the Ministry of
Marine Affairs and Fisheries (MOMAF) to ensure agency cooperation and
compliance.

iii)

In close cooperation with the provinces and coastal districts and building on
steps 1 and 2 above, the design and implementation of a better integrated, areabased system of marine and coastal governance.
There are many ways to allocate responsibility and authority among governance

levels in any coastal program. Indonesia needs to make its own choices based on sociopolitical and governance structures and traditions; and the issues upon which the coastal
program needs to focus. Indonesia, though the new Regional Autonomy Act has
allocated responsibility among its levels of government. Making those linkages
effective and efficient is the challenge that still lies ahead.
In making the link between national and local government work, some key
questions need to be asked and answered, including the following:
i)

What will the coastal program attempt to do and what levels and agencies of
government have the capacity to get it done?
While at the broadest level, many national coastal programs share a common
goal; at the next level down their objectives and priorities may be quite different.
Discussion about the distribution of roles often tends to be general and focus
only on authority, when this is only one consideration. One also needs to ask
which level of government can command the resources (human and financial),
the capacity, the knowledge, and the political support to address the coastal
issues of concern.

(ii)

What is the national interest in the coast? What is the local interest? What is the
mechanism for balancing those interests?
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It is essential to recognize different levels of government often have
dramatically different points of view on how and by whom coastal resource
should be used. Indonesia is in the move towards decentralizing the management
and control of coastal resources both as a way to improve management and
promote stewardship. The hypothesis (as yet unproved) is that it is more
efficient to place management at the lowest level of government, and that people
more dependent on the resource base will be more likely to make decisions that
favor sustainable forms and intensities of use.
Within a context of increasing decentralization it becomes ever more important
that the national interest in the coast is defined and protected. Mechanisms for
balancing national against local interests are also essential. Such mechanisms
can include national input into local plans, national approval of local plans, as
well as a clear definition as to when national interests prevail over local
interests.
(iii)

What practical linkages can be forged between national and local programs that
can promote a sense of shared ownership and result in planning and
implementation that integrate across the different levels of government?
For national and local government to work with a shared purpose, it takes
substantial effort and specific institutional mechanisms that allow for both
formal and informal exchange. Formal links can be through local program
approvals, funding mechanisms, and evaluations. Of equal importance can be
awareness raising and capacity-building events, and opportunities to work
together on specific projects and programs.

(iv)

What can be done to overcome suspicion between national and local
government?
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Local government needs to see new tools and resources available to address
problems that are perceived as being salient to local communities; they need to
see flexibility from national government in how policy is applied-recognizing
the unique circumstances and priorities that exist in every location. Lastly, local
government needs to see that local talent and expertise is effectively utilized and
recognized; that help from the outside is indeed help and does not usurp the jobs
or the status of locals.
Indonesia’s major challenges in terms of sustainable marine and coastal
development are (a) to establish an appropriate management regime, and (b) to
formulate and implement a combination of measures in order to attain the objectives of
this development. The management regime suggested in this study concurs with recent
GOI initiatives to establish the MOMAF. As the use of marine and coastal resources
and space accelerates, pressures will develop for refinements and improvements of the
existing policy framework. The driving force for these changes could be a perceived
marine and coastal crisis of some sort. Problems of illegal fishing and declines in
marine and coastal ecosystem are obvious candidates. Alternatively, the provinces and
coastal districts could increase their demands that the central government become a
better integrated partner in the marine and coastal governance process thus leading to
change and/or the growing interdependence of nations and the resulting increase in
international constraints could force the establishment of a more rational framework for
national marine and coastal policy-making. One way or the other, it is reasonable to
conclude that new forces and new needs are likely to bring change and improvement to
marine and coastal governance in Indonesia over the next decade or so.

351

Annex 1
List International Agreements Ratified by the Government of Indonesia

INTERNATIONAL
AGREEMENT

SIGNED RATIFIED BY

IMO Convention (1948)

Law No. 19/1961

- IMO amendments (1991)
- IMO amendments (1993)
Convention on the High
1958
Seas
Convention on the
1958
Continental Shelf
Optional Protocol of
1958
Signature concerning the
Compulsory Settlement of
Disputes
International Convention
for Safety Life at Sea, 1960
International Regulations
for Preventing Collisions at
Sea (COLREG), 1960
International Convention on
Load Line (LL), 1966
International Convention on
Tonnage Measurement of
Ship (TONNAGE), 1969
CLC Convention, 1969
- CLC Protocol, 1992
STP Agreement, 1971
STP Protocol 1973
International Convention on
the Establishment of an
International Fund for
Compensation for Oil
Pollution Damage (Fund
Convention) 1971
Convention on Wetland of
International Importance
Especially as Waterfowl
Habitat (RAMSAR), 1971

Law No. 1/1973

ADMINISTERING
AGENCY/
INSTITUTION
Min. of
Communication
Min. of
Communication
Min. of
Communication
Min. of Foreign
Affairs
Min. of Foreign
Affairs
Min. of Foreign
Affairs

Presidential Decree
No. 203/1966
Presidential Decree
No. 107/1968

Min. of
Communication
Ministry of
Communication

Presidential Decree
No. 47/1976
Presidential Decree
No. 5/1989

Ministry of
Communication
Ministry of
Communication

Presidential Decree
No. 18/1978

Ministry of
Communication

Presidential Decree
No. 73/1972

Ministry of
Communication

Presidential Decree
No. 19/1978

Ministry of
Communication

Min. of Forestry
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INTERNATIONAL
AGREEMENT
Convention on the
International Regulations
for Preventing Collision at
Sea (COLREG), 1972

Presidential Decree
No. 50/1979

ADMINISTERING
AGENCY/
INSTITUTION
Ministry of
Communication

International Convention
for Safe Containers (CFC),
1972
Customs Convention on
Containers, 1972
Protocol on Space
Requirements for Special
Trade Passenger Ships
1973
Convention on the Security
of Human Life at Sea
(SOLAS), 1974
- SOLAS Protocol, 1978

Presidential Decree
No. 33/1989

Ministry of
Communication

Presidential Decree
No. 45/1989
Presidential Decree
No. 43/1979

Ministry of
Communication
Ministry of
Communication

Presidential Decree
No. 65/1980

Ministry of
Communication

Presidential Decree
No. 21/1988
Presidential Decree
No. 26/1976

Ministry of
Communication
Ministry of
Communication

Presidential Decree
No. 46/1986

Ministry of
Communication

Presidential Decree
No. 14/1986

Ministry of
Communication

Agreement for the
Facilitation of Search for
Ships in Distress and rescue
of Survivors of Ship
Accidents
International Convention
for the Prevention of
Pollution from Ships, 1973
and its 1978 Protocol
(MARPOL 73/78), Annex
I/II.
Convention on the
International Maritime
Satellite Organization
(INMARSAT), 1976
- INMARSAT Operating
Agreement, 1976
- INMARSAT
Amendments, 1994
- INMARSAT
Amendments, 1998
International Convention on
Standards of Training,
Certification and
Watchkeeping for Seafarers
(STCW), 1978

SIGNED RATIFIED BY

Ministry of
Communication
Ministry of
Communication
Ministry of
Communication
Ministry of
Communication
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INTERNATIONAL
AGREEMENT

SIGNED RATIFIED BY

United Nations
Conventions on the Law of
the Sea 1982
Basal Convention for the
Control of Transboundary
Movement of Hazardous
Wastes and their Disposal
(1989)
Basal Convention for the
Control of Transboundary
Movement of Hazardous
Wastes and their Disposal
(1989)
SALVAGE Convention,
1989
International Convention on
Oil Pollution Preparedness,
Response and Co-operation
(OPRC), 1990
Agenda 21
United Nations Framework
on Climate Change
Convention on Biological
Diversity
Agreement relating to the
Implementation of Part XI
of the UNCLOS 1982
Agreement for the
Implementation of the
Provisions of the UNCLOS
relating to the Conservation
and Management of
Straddling Fish Stocks and
Highly Migratory Fish
Stocks
Convention on International
Trade in Endangered
Species of Wild Flora and
Fauna (CITES)

1982

Law No. 17/1985

ADMINISTERING
AGENCY/
INSTITUTION
Ministry of Foreign
Affairs
Ministry of
Environment

Ministry of
Environment

Minsitry of
Communication
Ministry of
Communication

1992
1992
1992

Min. of Environment
Min. of Environment
Law No. 5/1994

Min. of Forestry

1994

Min. of Foreign
Affairs

1995

Min. of Foreign
Affairs & Min. of
Marine Affairs and
Fisheries

Presidential Decree
No. 43/1978
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Ministry of Forestry

Annex 2
Maritime boundary delimitation agreements
with Australia
Agreement between the Government of the Commonwealth of Australia and the
Government of the Republic of Indonesia establishing certain sea-bed boundaries, 18
May 1971
Agreement between the Government of the Commonwealth of Australia and the
Government of the Republic of Indonesia establishing certain sea-bed boundaries in the
area of the Timor and Arafura seas, supplementary to the Agreement of 18 May 1971,
(9 October 1972)
Memorandum of Understanding between the Government of the Republic of Indonesia
and the Government of Australia Concerning the Implementation of a Provisional
Fisheries Surveillance and Enforcement Arrangement
Treaty between Australia and the Republic of Indonesia on the Zone of Cooperation in
an area between the Indonesian Province of East Timor and Northern Australia [Timor
Gap Treaty], 11 December 1989
Treaty between the Government of Australia and the Government of the
Republic of Indonesia establishing an exclusive economic zone boundary and certain
seabed boundaries, 14 March 1997
with India
Agreement between the Government of the Republic of India and the
Government of the Republic of Indonesia relating to the delimitation of the continental
shelf boundary between the two countries (with annexed chart), 8 August 1974
Agreement between the Government of the Republic of India and the Government of
the Republic of Indonesia on the extension of the 1974 continental shelf boundary
between the two countries in the Andaman Sea and the Indian Ocean, (14 January 1977)

with Malaysia
Agreement between the Government of Malaysia and the Government of Indonesia on
the delimitation of the continental shelves between the two countries, 27 October 1969
Treaty between the Republic of Indonesia and Malaysia Relating to the delimitation of
the Territorial Seas of the Two Countries in the Strait of Malacca, 17 March 1970
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with Papua New Guinea
Agreement between Australia and Indonesia Concerning certain Boundaries between
Papua New Guinea and Indonesia (with chart), 12 February 1973
Agreement between the Government of Indonesia and the Government of Papua New
Guinea Concerning the Maritime Boundary between the Republic of Indonesia and
Papua New Guinea and Cooperation on related Matters (13 December 1980)
with Singapore
Agreement Stipulating the Territorial Sea Boundary Lines between Indonesia and the
Republic of Singapore in the Strait of Singapore (25 May 1973)
with Thailand
Agreement between the Government of the Kingdom of Thailand and the Government
of the Republic of Indonesia relating to the delimitation of a continental shelf boundary
between the two countries in the northern part of the Straits of Malacca and in the
Andaman Sea (with charts), 17 December 1971
Agreement between the Government of the Kingdom of Thailand and the Government
of the Republic of Indonesia relating to the delimitation of the sea-bed boundary
between the two countries in the Andaman Sea ( with charts), 11 December 1975
with India and Thailand
Agreement between the Government of the Kingdom of Thailand, the Government of
the Republic of India and the Government of the Republic of Indonesia concerning the
determination of the trijunction point and the delimitation of the related boundaries of
the three countries in the Andaman Sea, 22 June 1978
with Malaysia and Thailand
Agreement between the Government of the Republic of Indonesia, The Government of
Malaysia and the Government of the Kingdom of Thailand Relating to the Delimitation
of the Continental Shelf Boundaries in the Northern Part of the Strait of Malacca, 21
December 1971
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Annex 3
THE DOCTRIN OF “WAWASAN NUSANTARA” (1973)
THE INDONESIAN ARCHIPELAGIC OUTLOOK
(WAWASAN NUSANTARA)
The concept applied to achieve the aim of National Development is the Indonesian
Archipelagic Outlook, which includes:
1.

The Realisation of the Indonesian Archipelago as one Political Unity, in the
sense:
a.

b.

c.

d.
e.

2.

3.

that the whole National Territory with all its contents and resources shall
form one Territorial Unity, one place, one sphere of life and one unity of
norms of the whole of the People, and be the asset and property of the
People.
that the Indonesian Nation, consisting of various ethnic groups and
speaking a variety of regional languages, embracing a variety of
religions and beliefs and worshipping God in various ways shall form
one complete National Unity in the broadest sense of the word;
the psychologically, the Indonesian people must have the sense of
belonging to one unity, with the sense of one destiny, and one
responsibility of being one Nation with one Motherland, imbued with
one strong determination to achieve the national ideals;
that Pancasila shall be the only philosophy and ideology of the State and
Nation, the foundation and guidance leading the Nation toward its goal;
that the entire Indonesian archipelago shall form one Legal Unity in the
sense, that there shall only be one National Law serving the national
interests.

The realisation of the Indonesian Archipelago as one Social and Cultural Unity,
in the sense:
a.

that the Indonesian society is one; the life of the nation is shall be one
that is harmonious with equal stages of social progress, evenly spread
and balanced, well-adjusted and in keeping with the progress of the
nation;

b.

that the Indonesian Culture is essentially one; whereas the existing
various cultural expression expose the cultural wealth of the Nation
which constitute the assets and foundation for the flourishing of the
entire National Culture, the result of which can be enjoyed by the Nation.

The realisation of the Indonesian Archipelago as one Economic Unity, in the
sense:
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4.

a.

that the riches of the territory of the Archipelago, potentially as well as
effectively, are the collective asset and property of the Nation; and that
the daily necessities of the People shall be provided for evenly
throughout the country;

b.

that the stage of economic development in all the regions shall be
harmonious and balanced without neglecting the specific characteristics
of the regions in developing their economic life.

The realisation of the Indonesian Archipelago as one Unity of defence and
Security, in the sense:
a.

that threat to any island or region is essentially a threat to the entire
Nation and State;

b.

that every citizen shall have equal rights and duties regarding defense of
the Sate and Nation.

Source: Department of Information, 1983.
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Annex 4
A Chronology of the Major Marine and Coastal Policy Actions of Indonesia
1945-2002
1945

The Republic of Indonesia came to birth on August 17, 1945. Indonesia’s
territorial arrangement was still administered under the Territoriale Zee en
Maritieme Kringen Ordonantie 1939. This ordinance stipulated that the
country’s sovereignty extended three miles from the low-water mark.1 1

1956

The creation of the Interdepartmental Committee by Prime Minister Ali
Sastroamidjojo on October 17, 1956. The primary task of this committee was
to re-evaluate the 1939 ordinance and “prepare a draft on the Law on
Indonesian Territorial Waters and Maritime Environment”.2 2

1957

The Djuanda Declaration of 1957 was issued by Prime Minister Djuanda
Kartawidjaja to the effect that the colonial ordinance was being shelved in
favour of a completely new territorial model. In this declaration, the Prime
Minister asserted the new approach:
The government declares that all waters surrounding, between and connecting
the islands constituting the Indonesian state, regardless of their extension or
breadth, are integral parts of the territory of the Indonesian state and therefore,
parts of the internal or national waters which are under the exclusive
sovereignty of the Indonesian state. ….. The delimitation of the territorial sea
(the breadth of which is 12-miles) is measured from baselines connecting the
outermost points of the islands of Indonesia. (see Appendix 2)

1960

The Djuanda Declaration was finally ratified by Legislative/ Assembly with
the enactment of Act No. 4 regarding Indonesian Waters on February 18,
1960, thus finally formalizing a new territorial structure which in 1957 was
merely a political declaration short of legal force. The bill expanded
Indonesia’s overall territory by about 2.5-fold, from 2,027,087 sq.km to
5,193,250 sq.km. With the exception of the land area of West Irian, the bulk of
the newly-claimed territory involved the maritime area within the Indonesian
archipelago. Furthermore, the new territorial configuration consisted of 196
straight baselines, which formed a circumference around the Indonesian islands
and which amounted to 8,069.8 nautical miles in overall length.
(Kusumaatmadja, 1982:22).

1961

Ratification of the Geneva Continental Shelf Convention of 1958.

1962

Enactment of the Act on Innocent Passage of 1962 on July 28, 1962. The Act
deals with navigational conduct, and establishes the operational criteria by
which to determine the “innocent” character of maritime passage through its
waters. It also contains regulations which must be obliged by foreign ships

1

For a complete documentation of the 1939 ordinance, see Hukum Laut Nasional: Himpunan Peraturan
Perundang-undangan Kemaritiman, edited by N.H.T. Siahaan and H. Suhendi (Jakarta: Djambatan, 1989).

2

For the content of this document , see Munadjat Danusaputro, Tata Lautan Nusantara: Dalam Hukum dan
Sejarahnya (Bandung: Binacipta, 1980), 131-134.

359

intending innocent passage. The phrase “innocent passage”, however, is
fundamentally different from the principle of “navigational freedom” as found
in the high sea. Innocent passage is granted so long as it does not pose a threat
to Indonesia’s “security, public order, interest and/or … the peace of the
Republic of Indonesia” (see the Document in Appendix 2).
1966

The first exploration of offshore oil in Indonesia.

1967

Enactment of Foreign Capital Investment Act.

1967

Enactment of Act No. 11/1967 regarding Oil and Natural Gas as the basis for
offshore oil and gas exploration and exploitation in Indonesia. The basic
principle from this Act is that the right to the minerals (including oil and gas)
remain vested in the State rather than the holder or owner of the land.
Regarding the method of extraction, there are two concepts: (1) Kontrak Karya
(contract of work) for hard minerals and (2) a ‘production sharing contract’
(PSC) for oil and gas.

1969

In the late 1960s when international efforts began to seek a solution to many
LOS issues, particularly with regard to navigation, exploitation of resources on
the continental shelf, fisheries jurisdiction, environmental protection as a result
of the birth of the era of super tankers, the following Committees in Indonesia
came into being:
The Continental Shelf Committee in the Department of Mining;
The Fishery Committee in the Department of Agriculture and Fisheries;
The Straits of Malacca Committee in the Department of Communication;
The LOSC Committee in the Department of Foreign Affairs.

1969

Declaration of Indonesia’s Continental Shelf.

1971

By 1971, with Indonesia’s efforts to promote its interests in the third UNCLOS
Conference, scheduled for 1973, there was a need for intensified coordination
among the activities of the various Committees. The Coordinating Committee
for
the
National
Territory
(Panitia
Koordinasi
Wilayah
Nasional/PANKORWILNAS) was established in 1971 by Presidential Decree
No. 36/1971. During 1970s and 1980s, this Committee was able to effectively
coordinate the various activities of the various Committees in the various
departments.

1973

“Wawasan Nusantara” as a political doctrine.

1973

Enactment of the Law No. 1/1973 regarding the Indonesian Continental Shelf
which illustrates Indonesia’s concern over its natural resources on the sea-bed
and subsoil beyond its territorial sea. Five main points of this Law are as
follows (Agoes, 1997):
(1) the Indonesian continental shelf comprises the sea-bed and subsoil of the
submarine areas beyond the limit of its territorial sea as determined by
Law No.4/PrP/1960, to a depth of 200 m or beyond where the
superjacent waters admit the exploration and exploitation of natural
resources;
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(2)
(3)

(4)
(5)

full authority and exclusive rights over the natural resources of the
Indonesian continental shelf shall be vested in the State of Indonesia;
in the event that the Indonesian continental shelf, including any
depression found therein, lies adjacent to the territory of another state, a
boundary line shall be established by agreement with that state; and
any exploration for and exploitation of the natural resources therein shall
be governed by laws and regulation in force;
anyone conducting exploration and exploitation activities is required to
take necessary steps to prevent the pollution of the superjacent waters
and the airspace above the continental shelf.

1974

Issued Government Regulation No. 17/1974 regarding Monitoring of
Exploration and Exploitation of Offshore Oil and Natural Gas;

1976

In the view of minimizing the conflict between the modern and traditional
fishermen, as well as for the purpose of the ecological preservation of
Indonesia’s marine environment, the Government introduced two bills:
-

Ministry of Agriculture Decision No. 607/1976 set-up the offshore areas
into four categories of Fishing Belts; the first three belts are located
within 12 miles from the shore, while the fourth covers marine area
beyond the 12-mile line.

-

Ministry of Agriculture Decision No. 609/1976 structured the Indonesian
waters into four Fishing Zones, whereby trawlers engaged in demersal
fisheries must obtain a certain license which permits them access to a
different part of the zones. These zones consist of the Indian Ocean
(Zone A); the Strait of Malacca and South China Sea (Zone B); the
Straits of Karimata and Makassar, Java Sea (Zone C); and the seas on the
eastern part of the Archipelago (Zone D).

1982

Enactment of Act No. 32/1982 regarding Environment.

1983

Enactment of the Act No. 5/1983 regarding the Indonesian Exclusive
Economic Zone (EEZ) on 8 October, 1983, following Indonesian declaration
of claim to an exclusive economic zone. Some important aspects of the Act are
as follow:
(1) the Law grants Indonesia sovereign rights for the purpose of exploring,
exploiting, conserving and managing the natural resources of its EEZ;
(2) any exploration and exploitation activities shall be carried out with the
consent of, or through international agreement concluded with, the
Indonesian Government;
(3) foreign legal entities or governments have a guaranteed access to the
surplus of the allowable catch;
(4) an obligation to take necessary measures to prevent, reduce and control
pollution of the marine environment.

1984

Issued Government Regulation No. 15/1984 regarding Living Resources
Management in Indonesian EEZ.
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1985

Enactment of the Act No. 17/1985 regarding ratification of United Nations
Convention of the Law of the Sea. Indonesia realizes that the effectiveness of
UNCLOS depend heavily on its becoming legal force through formal
ratification.

1985

Enactment of Act No. 9/1985 regarding Fisheries. This Act allow the Minister
for Maritime and Fisheries1 to determine the level of potential capacity of
particular fishery resources in a certain area and to allocate 50% of this
capacity as maximum sustainable yield (MSY) or total allowable catch (TAC)
for domestic and/or foreign fishing. Law No. 5/1983 and Law No. 9/1985
specify that fishing and aquaculture activities in Indonesian waters and EEZ
should have a permit from the Minister of Marine Exploration and Fisheries.
They must comply with law and regulations, and with conditions specified in
their permits. TAC is allocated in a designated area for fishing and a certain
water space is allocated for aquaculture.
In these fishing grounds and
aquaculture areas, no human activity with a detrimental effect on fishery
resource and their habitats is allowed.

1990

Enactment of the Act No. 5/1990 regarding Conservation of Living Resources
and Their Ecosystems. The Act responds to a recognized need for a
comprehensive legal framework for promoting the sustainable balanced use of
living resources and their ecosystems. It provides for that protection through
three measures: (i) establishment of protected areas; (ii) designation and
protection of endangered species and their habitat; (iii) introduction of
requirements for the sustainable use of resources and their ecosystems.

1992

Enactment of Act No. 21/1992 regarding Shipping.

1992

Enactment of Act No. 24/1992 regarding Spatial Planning. The principles and
objective of Law No. 24/99 include:
•
•
•
•
•
•

Utilization of space for all interest in an integrated, effective and
efficient, harmonious, balanced and sustainable way;
Establishment of an ‘environment-oriented’ approach to spatial
utilization;
Establishment of orderly administration of spatial use in protection and
cultivation areas;
Wise use of space57 and resources;
Integrated use of natural resources; and
Preventing and mitigating negative environmental impact from use.

1996

Enactment of Act No. 6/1996 regarding the Indonesian Territorial Waters. The
Law is a revision of Law No. 4/PrP/1960 regarding Indonesian Territorial
Waters, using principles embodied in the UNCLOS 1982.

1997

Enactment of Act No. 23/1997 regarding Environmental Management. As
regards to natural resource management, this Act prescribes that environmental
management shall be undertaken in an integrated manner and performed as an
integral part of spatial management protection of non-biological natural
resources, protection of artificial resources, conservation of biological
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resources and their ecosystems, cultural preservation, bio-diversity and climate
change.
1999

Enactment of the Act No. 22/1999 regarding Regional Autonomy. This Act
prescribes that the provinces are assigned authority over the lands and waters
within the 12 nautical mile limit. Coastal regions are in turn authorized to
regulate the exploration, exploitation and management of marine wealth to the
extent of their boundaries50 and spatial use. This will have to be rationalized
against national powers for policy making in planning, development, natural
resource allocation and conservation.

1999

Establishment of Department of Marine Exploration and Fisheries

2000

Establishment of Indonesian Maritime Council.

2001

Enactment of Act No. 22/2001 on Oil and Natural Gas. This Act replaced
PERTAMINA role in oil and gas exploitation.

2002

Enactment of Government Regulation (GR) No. 36/2002 on Right and
Responsibilities of Foreign Ship on Exercise Innocent Passage through
Indonesian Waters; GR No. 37/2002 on Right and Responsiblities of Ships and
Aircrafts in Exercising the Right of Transit Passage of Archipelagic SeaLane
through Designated Archipelagic Sea lane; and GR No. 38/2002 on List of
Geographical Coordinate of Basepoints for Indonesian Archipelagic Baseline.
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Annex 5
THE DJUANDA DECLARATION OF 1957
GOVERNMENT DECLARATION CONCERNING THE WATER AREAS OF
INDONESIA, 13 DECEMBER 1957

The Cabinet, in its session of Friday 13 December 1957, discussed the problem
of the water of areas of the Republic of Indonesia.
The geographical composition of Indonesia as an archipelago consisting of
thousands of islands has its own particular characteristics.
For the purposes of territorial unity, and in order to protect the resources of
Indonesia, all islands and the seas in between must be regarded as one total unit.
The delimitation of territorial sea as laid down in the “Territorial Sea and
Maritime Districts Ordinance 1939” (Official Gazette, 1939, no. 442, Art.1, par.1) is no
longer in accordance with the above-mentioned considerations (as it divides the land
territory of Indonesia into separate sections, each with its own territorial waters).
On the basis of these considerations, the Government declares that all waters,
surrounding, between and connecting the islands constituting the Indonesian state,
regardless of their extension or breath, are integral parts of the territory of the
Indonesian state and therefore, parts of the internal or national waters which are under
the exclusive sovereignty of the Indonesian state. Innocent passage of foreign ships in
these internal waters is granted as long as it is not prejudicial to or violates the
sovereignty and security of Indonesia.
The delimitation of the territorial sea (the breath of which is 12-miles) is
measures from baselines connecting the outermost points of the islands of Indonesia.
The above-mentioned provisions will be enacted as soon as possible.
The Government position will be maintained at the International Conference on
the Law of the Sea which will be geld in Geneva in February 1958.

Source: Leifer, 1978
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